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PREFACE. 



These notes, which are intended to fomi a small 
handbook to this important Act, for the use of 
practising members of both branches of the pro- 
fession, have been made with the assistance, and 
published under the advice of Mr. T. Willes Chitty, 
w^ho has from time to time, during the past five 
years, read the different parts of the manuscript, 
and made many suggestions and corrections. I take 
this opportunity of thanking him ; his experience in 
the practical, as well as the literary side of the 
profession, makes his hints of more than ordinary 
value. 

The various notes are founded to a great extent 
upon the course of Lectures delivered by Sir 
Frederick Pollock in the Inner T^emple Hall some 
time ago, which I was fortunately able to attend ; 
and I have often been obliged to refer to Benjamin 
on Sale, and Blackburn on the Contract of Sale, 
which remain the standard works on this subject. 

I have also received much assistance from friends 
in reading proof sheets, verifying references, and 
preparing the Index. 

FIBIANK NEWBOLT. 

1, Mii'BB Court Buildings, 
Temple, E.C. 

FeUn-uaryt 1894. 
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SALE OP GOODS ACT, 1893 



' INTRODUCTION. 



The Sale of Goods Act, which after some five 
years has at last been added to the statute book, 
marks an important step towards the codification 
of that part of the common law which deals with 
and regulates mercantile transactions. Originally 
introduced by Lord Herschell about 1888, it has 
been before the Legislature on some three or four 
occasions, and though it has been from time to 
time altered and amended, it remains still what 
it originally professed to be, a substantially com- 
plete declaration of the existing law, and of the 
existing customs which have been formally recog- 
nized by judicial decisions, relating to the sale of 
goods, wares, and merchandise. 

The Act itself closely follows the lines upon 
which the Bills of Exchange Act, 1882, was 
framed. The Bills of Exchange Act codified and 
declared the statute and case law relating to bills 

N.S.G. li 
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of exchange and other negotiable instruments, 
clearing up points which remained doubtful, and 
enunciating principles derived from the decisions 
in special cases as general rules of law applicable 
to groups of cases, which, though not on all fours 
with the leading ones, still contained the same 
general principles underlying them. 

The Sale of Goods Act, 1893, is a further 
advance in the same direction. Its object as 
stated in the memorandum accompanying the 
original draft of the bill was to '* reproduce as 
exactly as possible the statutory and common 
law rules relating to the sale of goods." 

With the exception of the Statute of Frauds, 
the legislative enactments relating to th6 sale of 
goods are not of much general importance, in 
most cases dealing only with a few isolated points. 
Accordingly in such cases only as they deal solely 
with the law of sale, have they been reproduced 
in the present Act, such other provisions as deal 
only incidentally with the law of sale or affect 
only certain specified classes of goods being 
covered by saving clauses. Following the same 
principle, the Act does not attempt to reproduce 
the effect of cases which, though arising out of 
sales, merely deal with the principles common to 
the whole law of simple contract, as for example 
the law relating to exchanges of goods. 
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As originally drafted, the Act did not profess 
to touch the Scotch law of sale, but in the course 
of its passage through the House of Commons it 
was found possible by means of saving clauses to 
make it a complete code of the law relating to 
the sale of goods in all parts of the United 
Kingdom, while allowing the Scotch law to retain 
all its distinctive peculiarities intact. 

The value of such an Act more especially to 
non-professional persons is obvious, containing a^ 
it does within its sixty short and intelligible sec- 
tions the whole law relating to the sale of goods, 
previously only to be discovered by searching 
among some hundreds of decided cases, with no 
certainty of finding one in which the decision was 
based upon an absolutely or even approximately 
identical state of facts to that upon which infor- 
mation was desired. 

It follows from what has been said above that 
the Act is in substance a codification of the case 
law relating to the sale of goods, and it is from 
this point of view especially that it merits some 
introductory notice. 

It is not to be supposed that an Act which 
professes to be framed upon a large number of 
oases containing the hitherto existing law on the 
subject is capable of being understood and prac- 
tically applied without any reference to those 

B 2 
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cases, or that all the decisions which have been 
so carefully considered, and given by the most 
learned lawyers for generations past, will cease to 
be of practical importance because their general 
principles have been extracted and [consolidated, 
so as to have a wider bearing than the cases which 
contain them. It will still be necessary for the 
practising lawyer to be well acquainted with the 
so-called *' leading cases," and to refer not less 
constantly than before to those of minor import- 
ance, in order to ascertain the exact bearing of 
any particular section ; and the object of the 
present work is to enable him by referring to any 
particular section of the Act to find the cases 
upon which that section is based, and to see the 
successive steps by which the particular principle 
now crystallized in statutory form was gradually 
built up out of various special sets of circum- 
stances. 

Putting aside for the present those cases which 
deal with points never hitherto satisfactorily 
settled, it will be found that there are two main 
classes qf cases which contribute to elucidate the 
hitherto existing law relating to the sale of goods : 
(1) cases decided on appeal by Courts of Error, 
together with cases decided by inferior Courts 
which have either remained absolutely unques- 
tioned, or without appeal, or have followed the 
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well recognized decisions of the Courts of Error ; 
and (2) those cases which, though questioned by- 
Courts of Error, have never been actually over- 
ruled, but have for years past been habitually 
acted upon as if they were perfectly sound. 

With regard to the second of these classes the 
mere fact that they have for years remained 
undisturbed does not in any way bind a Court of 
Appeal to follow them {Pearson v. Pearson^ per 
Baggallay, L. J.). Where, however, there has been 
a deliberate unappealed decision of a Court with 
regard to the effect of a condition in a common 
form of contract which has become known to all 
persons who have to deal with such matters, and 
has been acted upon for a number of years, it has 
always been the legal practice even of Courts of 
Error to follow such decisions, even though they 
would not perhaps have given the same decision 
had the case come originally before them {Palmer 
V. Johnsoriy^ pe Brett, M.R.). 

With some noticeable exceptions the relative 
value of these different classes of cases will not be 
substantially affected by the present Act, so far 
as their actual decisions are concerned, but many 
even of the second class must still continue to be 

» 27 Oh. D. 145 ; 54 L. J. Ch. 32 ; 51 L. T. 311 ; 32 W. R. 1006. 
[1884.] 

= 13 Q. B. D. 355 ; 53 L. J Q. B. 348 ; 51 L. T. 211 ; 33 W. R. 36, 

[1884.] 
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of great importance for the careful statements of 
law which they contain, even where the final con- 
clusions are not in accordance with the decisions 
of Courts of Error in other cases, and for the 
valuable dicta which many of them contain on 
subsidiary points of law, and they must still bo 
useful to elucidate the general principles enunciated 
by the Act, although those principles are derived 
mainly from cases in which the law has been 
declared by Courts of Error and never questioned. 

There remain those cases which are conflicting 
inter se, and which possess an equal amount of 
authority as being decisions of Courts of co- 
ordinate jurisdiction, or for other reasons. It is on 
points of law where this occurs that a declaratory 
enactment is most valuable, and it will be found 
that the present Act deals with such cases, and 
declares the law to be in accordance with one 
class or other of such conflicting decisions. Here 
also it will be useful to be able to refer to the 
cases themselves for the purpose of understanding 
the exact application of the section of the Act in 
question. 

As regards the important question of Mercan- 
tile Customs and the interpretation of documents 
in general use in commercial circles the Act follows 
the ordinary practice of the Courts of law as laid 
down in several well-known cases. It is in fact 
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the logical expression of the practice and customs 
of merchants, traders, factors, and mercantile 
agents generally, aided and regulated by and 
derived from a long series of judicial decisions, 
and incorporates the few express enactments of 
the Legislature which have dealt with the subject 
of the sale of goods. For a trade custom to have 
the force of law it must be of immemorial usage 
and founded upon principles of justice. Mr. Jus- 
tice Willes said, in Cox v. Mayor, &c., of London,^ 
that '^ a custom originating within time of memory, 
or an unreasonable custom, even though existing 
in fact, is void in law ; " and quoted Lord Holt's 
dictum,^ ^' Customs that overthrow principles of 
law and which are unreasonable are to be rejected." 
Statutes confirming customs "do not estabUsh 
those which would not of themselves have stood 
the test of law as being ancient and reasonable,"^ 
but only make up for defects ; and those customs 
which are confirmed by the present Act have 
already been confirmed as reasonable by judicial 
authority, e.g., see sec. 21 (4), and the decisions 
in Johnson v. Baylixyn^ and Gunn v. BolchoWj 
VaugJian & Co? With this may be compared 

1 L. R. 2 H. L. 258. 

2 lb, 268. 

3 lb. 257. 

■» 7 Q. B. D. 438 ; 50 L. J. Q. B. 753 ; 45 L. T. 374. [1881.] 
* 10 Ch. App. 491 ; 44 L. J. Ch. 732 ; 32 L. T. 781 ; 23 W. R. 739, 
[1875.] 
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the words of Lord Esher, M.R., in Pandorf v. 
Hamilton^ : — "Where documents are in daily use 
in mercantile affairs, without any substantial dif- 
ference in form from time to time, it is most 
material that the construction which was given to 
them years ago, and which has from time to time 
been accepted in the Courts of law, and in the 
mercantile world, should not be in the least altered, 
because all subsequent contracts have been made 
on the faith of the decisions. Therefore whether 
one thinks that one would of oneself have come 
to the same conclusion as the judges did in the 
beginning is immaterial. One ought to adhere 
strictly to- the construction which has been put 
upon such documents." 

With regard to the subject matter of the Act 
it may be worth while to make a few remarks. 
In the first place, the connection between the law 
of sale and the Factors Acts is defined, and in 
order to avoid any ambiguity or controversy, and 
to complete the code as far as practicable, the 
provisions of the 8th and 9th sections of the 
Factors Act, 1889, the Statute of Frauds, and 
Lord Tenterden's Act (so far as these relate to 
the subject), are incorporated almost in their 
original form. The law of Market Overt is in- 
cluded unchanged, though unfortunately without 

> 17 Q. B. D. 674. 
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any definition of the term, although there appeared 
at one time a probability that the special protec- 
tion afibrded to a sale under those conditions 
would be abolished in England and Ireland. 
Touching this point, and with special reference to 
section 100 of the Larceny Act, 1865, it is to be 
observed that the present Act overrides the deci- 
sion of the House of Lords in the well-known 
case of Bentley v. Vilmont,^ and it is to be pre- 
sumed that this alteration was made, not only to 
meet the views of commercial men, but also out 
of deference to the strongly expressed opinion of 




ERRATUM, 
p. 9, line 13, /or "inevitable, read "inequitable." 

section of the Act, relating to the effect of sales 
in market overt, does not apply to the sale of 
horses, so that the Acts of 2 & 3 Phil. & M., 
and of 31 Eliz. remain unaffected by it. The Act 
also deals with sales by auction. 

It may be well to take notice of certain respects 
in which the Act, while dealing substantially with 
the law of sale existing in the whole of the United 
Kingdom, leaves unaffected certain peculiar pro- 

» 12 App. Ca. 471 ; 57 L. J. Q. B. 18 ; 57 L. T. 854. [1887.] 
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visions of the Scotch law. These come mainly 
under eight heads. 

(1.) The Statute of Frauds as amended by 
Lord Tenterden's Act does not extend to Scot- 
land, and accordingly section 4 of the present Act 
is declared not to apply to Scotland. 

(2.) In Scotland the property in goods sold 
does not pass until delivery and not, as in England, 
as soon as the parties intend it to pass, whether 
the goods be delivered or not. Lord Blackburn 
has, however, pointed out that since the 19 & 20 
Vict. c. 60, this distinction is of much less im- 
portance, for whenever the property would pass 
in England, the buyer in Scotland acquires a jus 
ad rem, though not a jus in rem, the goods 
remaining at the buyer's risk, and not being liable 
to attachment by the seller's creditors. MBain 
V. Wallace} 

(3.) In Scotland certain stipulations are treated 
as conditions (breach of which entitles the buyer 
to rescind the contract), which in England would 
be treated as warranties, breach of which would 

V 

give rise to an action for damages only. This is 
expressly provided for in section 11 (4) of the 
present Act. 

(4.) In England or Ireland, where goods are 
ordered from a manufacturer, there is an implied 

1 6 App. Ca. 588; 45 L. T. 261 ; 80 W. R. 65. [1881.] 
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warranty that the goods shall be of his own make. 
In Scotland there is no such implied warranty. 

(5.) The English rule as to the effect of sales 
in market overt does not apply to Scotland, and 
accordingly we find a saving clause to that effect 
in section 22 (2). 

(6.) The rules as to ordinary and special dam- 
ages differ in the two countries. 

(7.) The seller's lien under the Scotch law is 
specially provided for by section 40 of the pre- 
sent Act. 

(8.) The 26th section of the present Act, dealing 
with the effect of writs of execution upon goods 
as from the time when the writ is deUvered to the 
sheriff for execution, does not apply to Scotland. 

With regard to the terms employed in the Act, 
it is to be observed that the words '^seller'* and 
" buyer " are used instead of " vendor " and 
" purchaser " respectively ; and the words " sale '* 
and '^agreement to sell" are used instead of 
*' executed '^ and " executory contract of sale " 
respectively. 
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[56 & 57 Vict. c. 71.] 

a. d. 1893. an act fob codifying the law relating to 

the sale of goods. 

Be it enacted, &c., 

PART I. 

Formation of the Contract. 
Contract of Sale. 
Sale and 1. — (l.) A Contract of sale is a contract whereby 

Agreement to 

sell. the seller transfers or agrees to transfer the pro- 

perty in goods to the buyer for a money considera- 
tion, called the price. There may be a contract 
of sale between one part owner and another. 

(2.) A contract of sale may be absolute or con- 
ditional. 

(3.) Where under a contract of sale the pro- 
perty in the goods is transferred from the seller 
to the buyer the contract is called a sale; but 
where the transfer of the property in the goods is 
to take place at a future time or subject to some 
condition thereafter to be fulfilled, the contract is 
called an agreement to sell. 

(3.) 8ale, agreement to sell. — These expressions are 
considered simpler and more easily intelligible than 
" executed " or " executory " contract of sale. 

(4.) An agreement to sell becomes a sale when 
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the time elapses or the conditions are fulfilled 
subject to which the property in the goods is to 
be transferred. 

Example 1. — ^A. agreed to buy twenty hogsheads of 
sugar, but no memorandum of the bargain was made ; four 
hogsheads were delivered and accepted ; sixteen others 
were afterwards filled up and appropriated to A. with his 
consent. The property passed to A., the Statute of Frauds 
was satisfied by the part acceptance, and the " agreement 
to sell " became a " sale " (Rohde v. Thwaites ^). 

In the case of Heilbutt v. Hickson ^ (see post, section 
15 (2) (c), Sale by Sample), the original agreement for the 
sale of the shoes never "became a sale," although the 
buyers appeared to treat the goods as their own, because 
one of the " conditions to be performed " was that the 
French authorities (the sub- buyers) should not reject 
them as being unmerchantable. 

Example 2. — ^A. sold B. a horse upon condition that it 
should be taken away by B., and tried by him for eight 
days, and then returned if B. should not think it suitable 
for his purposes. The horse died on the third day without 
fault of either party. A. could not maintain an action for 
the price {Elphick v. BavTies^). 

2. — Capacity to buy and sell is regulated by Capacity to 

buy and sell. 

the general law concerning capacity to contract, 
and to transfer and acquire property. 

Provided that where necessaries are sold and 
deUvered to an infant, or minor, or to a person 
who by reason of mental incapacity or drunken- 
ness is incompetent to contract, he must pay a 
reasonable price therefor. 

1 6 B. & C. 388. [1827.] 

2 L. R. 7 C. P. 438 ; 41 L. J. C. P. 228 ; 27 L. T. 336 ; 20 W. R. 1035. 
[1872.] 

5 5 C. P. D. 321 ; 49 li. J. C. P. 698 ; 29 W. R. 139 ; 44 J. P. 651. 
[1880.] 
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Necessaries in this section mean goods suit- 
able to the condition in life of such infant or 
minor or other person, and to his actual require- 
ments at the time of the sale and dehvery. 

By the Infants' Belief Act, 1874,^ all contracts with 
infants, except for necessaries, are void. What are neces- 
saries, and what is a reasonable price, are questions of 
fact. Ryder v. Womhwell^ (solitaires, smelling-bottle, 
and goblet). Evidence may be given to shew that the 
infant was already sufficiently provided. (Johnstone v. 
Marks ^) (clothes). 

mental ioicapacity. — If this is unknown to the other 
party, and if no advantage is taken of it, the contract is 
binding, ''especially when the contract is not merely 
executory, but executed in the whole or in part, and the 
parties cannot be restored altogether to their original 
position (Molton v. Camroux *). 

drunkenness. — ^A contract made by a man too drunk 
to know what he was about is voidable, '*and if the 
drunken man upon coming to his senses ratifies the 
contract, he is bound by it " {Matthews v. Baxter ^). 

Formalities of the Contract 
Contract of 3. — Subjcct to the provisious of this Act and 

sale, how made. 

of any statute in that behalf, a contract of sale 
may be made in writing (either with or without 
seal), or by word of mouth, or partly in writing 
and partly by word of mouth, or may be implied 

1 37 & 38 Vict, c 62. 

2 L. R. 3 Ex. 90 ; L. R. 4 Ex. 32 ; 38 L. J. Ex. 8 ; 19 L. T. 491 ; 17 
W. R. 167. [1868.] 

3 19 Q. B. n. 509 ; 57 L. J. Q. B. 6 ; 33 W. R. 806. [1887.] 

4 2 Ex. 487 ; 4 Ex. 17 ; 18 L. J. Ex. 356. [1848.] 

» L. R. 8 Ex. 132 ; 42 L. J. Ex. 73 ; 28 L. T. 169 ; 21 W. R. 389. 
[1873.] 
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from the conduct of the parties. Provided that 
nothing in this section shall affect the law relating 
to corporations. 

For a good instance of a' contract being implied from 
the conduct of the parties see Brogden v. Metropolitan 
Railway Co} (contract for coals established by conduct) 
where Lord Chancellor Cairns said,^ " there may be a 
consensus between the parties far short of a complete 
mode of expressing it, and that consensus may be dis- 
covered from letters or from other documents of an im- 
perfect and incomplete description . . . as regards form ; " 
and recognized " a course of dealing which created on the 
one side a right to give the order, and on the other side 
an obligation to comply with the order," He further 
said,^ that the approbation required to complete "the 
document signed by Mr. B. was clearly given when the 
company commenced a course of dealing which is refer- 
able in my mind only to the contract, and when that 
course of dealing was accepted and acted upon by Messrs. 
B. & Co. in the supply of coals." 

Lord Hatherley said the agreement would be binding * 
" if it should be found that, although there has been no 
formal recognition of the agreement in terms by the one 
side, yet the course of dealing and conduct of the party to 
whom the agreement was propounded has been such as 
legitimately to lead to the inference that those with whom 
they were dealing were made aware by that course of 
dealing that the contract which they had propounded had 
been, in fact, accepted by the persons who so dealt with 
them." 

As to silence giving consent. Lord Selborne said,** "I 
by no means say that if nothing had been done upon 
the footing of the agreement, silence would have given 
consent in such a sense as to bind the parties on either 
side." 

1 2 App. Ca. 666. [1877.] ^ p. 680. • j). 688. 

2 p. 672. •» p. 682. 
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Lord Blackburn said,^ " I have always believed the law 
to be this, that when an offer is made to another party, 
and in that oflfer there is a request, express or implied, 
that he must signify his acceptance by doing some par- 
ticular thing, then as soon as he does that thing he is 
bound." 

Their Lordships deprecated the views expressed by 
Brett, J., and Lord Coleridge, C.J., in the Courts below, 
" with reference to the possibility of a mental assent." 

Subject to the provisions of this Act — ^The provisions 
referred to are contained in section 4, which incorporates 
the provisions of the Statute of Frauds, s. 17, and Lord 
Tenterden's Act. 

Where the contract was made partly in writing and 
partly by word of mouth parol evidence was admissible, 
even under the Statute of Frauds, not to vary the contract, 
but to supply omissions in the written document. In 
Lockett V. Nicldin ^ (casks of railway grease), the legal 
presumption that delivery and payment should be con- 
temporaneous acts, was allowed to be rebutted by parol 
evidence. Alderson, B., said, " The documents in question 
are not a contract, but are writings out of which, with 
• other things, a contract is to be made," and held that the 

defendant had a right to adduce evidence, "not to contra- 
dict the written instruments, but to shew the real contract, 
of which the paper contains only one of the terms." 

Semble, that if the whole contract had apparently been 
expressed in the document, parol evidence in addition 
would not have been admitted : see Ford v. Yates ^ 
(39 pockets Sussex hops), and comments thereon in the 
present case by Parke, B. 

Contract of 4. — (l.) A coiitract foF the sale of any goods of 

and upwards, the volue of ten pounds or upv^ards shall not be 

enforcible hj action unless the buyer shall accept 

1 p. 691. 

» 2 Ex. 93 ; 19 L. J. Ex. 403. [1848.] 

3 2 M. & G. 549 ; 2 Scott, N. R. 645. [1841.] 
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part of the goods so sold, and actually receive the 
same, or give something in earnest to bind the 
contract, or in part payment, or unless some note 
or memorandum in writing of the contract be 
made and signed by the party to be charged or 
Ids agent in that behalf. 

This section takes the place of and repeals the Statute 
of Frauds (29 Car. 2, c. 3), s. 17, the words in italics 
shewing the alterations in form : the force of the original 
remains. " The price," was the word used in the Statute 
of Frauds, " the value '* in Lord Tenterden's Act, which is 
reproduced in sub-section (2). The word ** goods " is 
defined in section 61. 

(2.) The provisions of this section apply to [9 Geo. 4, 

C« It, S. /•J 

every such contract, notwithstanding that the 
goods may be intended to be delivered at some 
future time, or may not at the time of such con- 
tract be actually made, procured, or provided, or 
fit or ready for delivery, or some act may be 
requisite for the making or completing thereof, or 
rendering the same fit for delivery. 

These two sub-sections are to be read together. Scott v. 
E, a By. Co. (1843, 12 M. & W. 33. Per Lord Abinger 
at p. 38). See also the judgment of Jervis, C.J. in ffar- 
man v. Reeve} 

As regards the acceptance and receipt required : — 

(3.) There is an acceptance of goods within the 
meaning of this section when the buyer does any 
act in relation to the goods which recognises a 

1 18 C. B. 587, 595 ; 25 L. J. C. P. 257. [1856.] 

N.s.a C 



^^ THE SALE OF GOODS ACT, 1893. 

pre-existing contract of sale whether there be an 
acceptance in performance of the contract or not. 

" There must be . . . both an acceptance and actual 
receipt, but such acceptance need not be an absolute 
acceptance : all that is necessary is an acceptance which 
could not have been made except upon admission that 
there was a contract, and that the goods were sent to 
fulfil that contract." Per Brett, M.R., quoting Kibble v. 
Gough ^ in Page v. Morgan ^ ; see also Morton v. Tihhett? 
The force of these cases was, however, materially diminished 
by the later decision of the Court of Appeal in Taylor v. 
Smith,^ when the true meaning of "acceptance" was 
insisted on. 

Receipt may take place by actual delivery to the buyer, 
or to a carrier (who is agent to receive, but not to accept). 
Cusach V. Robinson ^ ; or by attornment, Godts v. Rose ^ ; 
or the seller may hold as bailee for the buyer, Marvin v. 
WalliSj^ Castle v. Sworder : ® or the bailee may hold as 
owner (Edan v. Ludjield ^). 

An earnest may be in money or goods, but must be 
something actually given, and does not form part of the 
price. See Blenkinsop v. Clayton, 7 Taunt. 597 (1817). 

A " note or memorandum " must contain a description 
of the goods sold (Tlwmton v. Kempster}^) the names of 
the parties as buyer and seller ( Vandenbergh v. Spooner}^) 

1 38 L. T. N. S. 204. [1878.] 

2 16 Q. B. D. 228, 230 ; 64 L. J. Q. B. 434 ; 53 L. T. 126 ; 33 W. R. 
793. [1885.] 

» 15 Q. B. 428 ; 19 L. J. Q. B. 382 ; 14 Jur. 669. [I860.] 

* 11893], 2 Q. B. 65 ; 61 L. J. Q. B. 331 ; 40 W. R. 486 ; 67 L. T. 39. 

[1892.] 
» 1 B. & S. 299 ; 80 L. J. Q. B. 261 ; 4 L. T. 606 ; 7 Jur. N. S. 642 ; 

9 W. R. 735. [1861.] 
« 17 C. B. 229 ; 26 L. J. C. P. 61 ; 1 Jur. N. S. 1173. [1855.] 
7 6 E. & B. 726 ; 25 L. J. Q. B. 369 ; 2 Jur. N. S. 689. [1866.] 
« 6 H. & N. 828 ; 30 L. J. Ex. 310 ; 9 W. R. 697 ; 8 Jur. IST. S. 233 ; 

4 L. T. 866. [1861.] 
» 1 Q. B. 302. [1841.] 
10 6 Taunt. 786. [1814.] 

» L. R. 1 Ex. 316 ; 35 L. J. Ex. 201 ; 14 W. R. 843 ; 4 H. & C. 619. 
[1866.] 
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or suflScient description to identify them (Newell v. Had' 
ford),^ and the price, if fixed {Elmore v. Kingscote? 
Hoadly v. M^Laine^ Acebal v. Levy) ;* it may be made 
up of two or more Consistent documents referring to each 
other (Jackson v. Low3,° Allen v. BennetJ^ Boydell v. 
Lrummond,'^ Smith v. Su'rman^), or to the same parol 
agreement, where, taken together, they contain ,all the 
terms of the contract {Stwdds v. Watson)^; it may 
1)3 an offer accepted verbally (Reuss v. PicJcsley)}^ or a 
document neyer intended to be used as evidence, e.g., a 
repudiation of the contract, the previous existence of 
which is thereby confessed {Bailey v. Sweeting,^^ Wilkin- 
son v. EvansP per Erie, C.J., Buxton v. Rwst}^ per 
Willes, J.), but it must be made before action {Lucas v. 
Dixon ^^). 

In an action against brokers as principals for not 
accepting goods sold, a memorandum signed by them for 
" our principal," unnamed, was held suflBicient to" satisfy 
the Statute of Frauds, when a custom was proved according 
to which brokers were regarded as principals : Dale v. 
Humfrey ^^ (brokers selling oil). The dissentient judg- 
ment of Willes, J., as reported, is not easily intelligible. 

The Statute of Frauds, section 17 (goods, wares and 

1 L. R. 3 C. p. 52 ; 37 L. J. C. P. 1 ; 17 L. T. 118 ; 16 AV. R. 97. 
[1867.] 

2 5 B. & C. 583 ; 8 D. & R. 343. [185^6.] 

3 10 Bing. 482 ; 4 M. & Scott, 340. [1834.] 

4 10 Bing. 376 ; 4 M. & Scott, 217. [1834.] 
» 1 Bing. 9 ; 7 Moore, 219. [1822.] 

« 3 Taunt. 169. [1810.] 

7 11 East, 142 ; 2 Camp. 157. [1809.] 

« 9 B. & C. 561 ; 4 M. & R. 455. [1829.] 

9 28 Ch. D. 305 ; 54 L. J. Ch. 626 ; 52 L. T. 129 ; 33 W. R. 118. 
[1884.] 

10 L. R. 1 Ex. 342 ; 35 L. J. Ex. 218 ; 12 Jar. N. S. 628 ; 15 L. T. 25 ; 
14 W. R. 924 ; 4 H. & C. 388. [1866.] 

11 9 C. B. N. S. 843 ; 30 L. J. C. P. 150 ; 9 VV. R. 273. [1861.] 

12 L. R. 1 C. P. 407 ; 35 L. J. C. P. 224 ; 12 Jur. N. S. 600 ; 14 W. R. 
963 ; 1 H. & R. 552. [1866.] 

13 L. R. 7 Ex. 279 ; 41 L. J. Ex. 1 ; 26 L. T. 502 ; 20 W. R. 100. 
[1872.] 

1* 22 Q. B. D. 357 ; 58 L. J. Q. B. 161 ; 37 W. R. 370. [1889]. 
15 E. B. & E. 1004. [1858.] 

c 2 
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merchandise), did not apply to shares in joint stocK 
banking companies, Humble y, Mitchell :^ railway scrip^ 
Knight v. Barber : ^ foreign stock, Heaeltine v. Siggers,^ 
Pawle V. Gunn :^ railway shares, Tempest v. Kilmer,^ 
Bowlby V. Bell,^ Bradley v. Holdsworth : ^ stock in 
copper mines, Pickering v. Appleby,^ Nunns v. Scipio.^ 

(4.) The provisions of this section do not apply 
to Scotland. 

The Statute of Frauds. did not apply to Scotland. 

Suhjed-matter of Contract. 
KxiBtiDgor 6, — (1.) The goods which form the subject of a 

future goods /» i ^ • • • 

contract of sale may be either existmg goods, 
owned or possessed by the seller, or goods to be 
manufactured or acquired by the seller after the 
making of the contract of sale, in this Act called 
*' future goods." 

See section 6, infra. If the goods are supposed to be 
" existing," but in reality are not so, at the time when the 
parties made the bargain, there is no contract ; " a person 
cannot buy anything that has been totally lost*' {Per 
Coleridge, J., Hastie v. Couturier}^) 

Example. — The London factors of foreign merchants 
sold to C. a cargo of corn coming from S. on customary 
terms ; at the time of sale the corn had already been sold 

1 11 A. & E. 205 ; 3 P. & D. 141 ; 2 Rail. Cas. 70. [1839.] 

2 16 M. & W. 66 ; 10 L. J. Ex. 18 ; 10 Jur. 929 ; 2 C. & K. 333. [1846.] 

3 1 Ex. 856 ; 18 L. J. Ex. 166. [1848.] 
* 4 Binpf. N. C. 445. [1838.] 

"^ 3 C. B. 249 ; 3 D. & L. 407 ; 15 L. J. C. P. 10. [1846.] 
« 3 C. B. 284 ; 16 L. J. C. P. 18. [1846.] 
' 5^ 8 M. & W. 422 ; 1 H. & H. 156. [1846.] 
« 1 Com. [353.] 
.9 1 Cotn. [357.] 

JO 9 Ex. 110 ; 22 L. J. Ex. 209 ; 17 Jur. 1127 ; 5 H. L. C. 673 ; 25 L. J. 
Ex. 253 ; 2 Jur. N. S. 1241. [1853.] 
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damaged at T. C. repudiated the contract. The foreigu 
merchants could not recover against the factors, even on 
the del credere guarantee. Couturier v. Hastie} 

The goods which form the subject of a charterparty 
need not, apparently, be existing or future goods, but if a 
shipowner positively contracts to load a full cargo, and 
subsequently finds it an impossibility, he cannot plead 
that "as an unforeseen cause, preventing the completion of 
the charterparty," but is bound by his contract. Hills v. 
Sughrue? So, where there was an absolute covenant, by 
a lessee, to raise a certain quantity of coals in each year, 
it was held to be no answer that no coals were to be got 
{Marquis of Bute v. Thompson ^). 

future goods. — ^The dictum of Lord Tenterden (then 
Abbott, C.J.) in LoryTner v. Srtiith,^ that the bargaining 
to deliver corn not then in possession of the vendor 
and relying upon making a future purchase in time to 
fulfil his undertaking was " a mode of dealing not to be 
encouraged," together with its still stronger expression 
four years later in Bi^an v. Lewis ^ (where it was said 
that a contract to supply goods to be bought in the market 
first, and then delivered, " amounts to a wager, and is 
attended with most mischievous consequences "), was held 
to be contrary to the law by the judges who decided 
Hibblewhite v. M'Morine.^ They laid down the principle, 
that a contract for the sale of goods to be delivered at a 
future day is not invalidated by the cii-cumstance that, at 
the time of the contract, the vendor neither has the goods 
in his possession, nor has entered into any contract to buy 
them, nor has any reasonable expectation of becoming 
possessed of them by the time appointed for delivering 
them otherwise than by purchasing them after making 
the contract. Alderson, B., said that if it were otherwise 

1 9 Ex. 110 ; 22 L. J. Ex. 209 ; 17 Jur. 1127 ; 5 H. L. C. 673 ; 25 L. J. . 
Ex. 253 ; 2 Jur. N. S. 1241. [1853.] 

» 15 M. & W. 253, 262 (Gnano at Ichaboe). [1846.] 
3 13 M. & W. 487. [1844.] 

* 1 B. & C. 1 ; 2 D. & K 23 (wheat by sample). [1822.] 

* Ry. & M. 386 (nutmegs). [1826.] 

« 5 M. & W. 462 ; 2 Rail. Cas. 51 (50 shares B. Ry. Co.). [1839.] 
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it would put an end to half the contracts made in tlio 
course of trade. 

(2.) There may be a contract for the sale of 
goods, the acquisition of which by the seller 
depends upon a contingency which may or may 
not happen. 

(3.) Where by a contract of sale the seller pur- 
ports to effect a present sale of future goods, the 
contract operates as an agreement to sell the 
goods. 

For instance, crops may be sold which are to be grown 
from specific seed, or on specific land, and such a contract 
may be subject to some condition expressed or implied, 
eg., that the parties shall be excused if, before breach, 
performance becomes impossible from the perishing of the 
thins: without default of the contractor. 

Example. — ^A. agreed to sell to B. 200 tons of potatoes 
grown on specific land in a certain season; disease spoilt 
all but 80 tons, which were delivered. No action lav 
against A. for non-delivery of the remainder, as it was 
a specific crop ; the contingency upon which the contract 
for 200 tons was made and the seller depended did not 
happen {Howell v. Coitpland^). 

For a case where the contractor was held absolutely 
bound by his promise, though performance was impossible, 
see Hills v. Sughrue,^ supra (guano at Ichaboe), and 
compare Lord Clifford v. Watts^ where it was held a 
good defence to an action for not digging the contract 
weight of clay in each year, that there was not at any 
time so much clay under the land, and performance was 

1 L. R. 9 Q. B. 462 ; affirmed 1 Q. B. D. 258 ; 46 L. J. Q. B. 147 ; 33 
L. T. 832 ; 24 W. R. 470. [1876.] 

3 15 M. & W. 253. [1846.] 

3 L. R. 5 C. P. 577 ; 40 L. J. C. P. 36 ; 22 L. T. 717 ; IS W\ R. 925. 
[1870.] 



FORMATION OF THE CONTRACT. 23 

impossible, though the defeDdant had no means of knowing 
this when the covenant was made, which "was only a 
subsidiary provision fixing the rate at which it should be 
worked." 

It is a question of intention : see Pollock on Contracts, 
4th ed., p. 373. 

See section 6, post (Goods which have perished). 

6. — Where there is a contract for the sale of Goods which 

have perished. 

specific goods, and the goods without the know- 
ledge of the seller have perished at the time 
when the contract is made, the contract is void. 

This section contains the result of the decision in 
Couturier v. Hastie ^ (see section 5 (1), Subject-matter, 
example). Such a contract is not one for "present or 
future goods/' The principle is that laid down by 
Blackburn, J., in Taylor v. Caldiuell,^ where he says, in 
giving the judgment of the Court, " There seems no doubt 
that where there is a positive contract to do a thing not 
in itself unlawful, the contractor must perform it or pay 
damages for not doing it, although, in consequence of 
unforeseen accidents, the performance of his contract has 
become unexpectedly burthensome, or even impossible." 
(Hills V. Sughrue^), supra, section 6 (1), (guano at 
Ichaboe). 

" A positive contract to do a thing " is not the same as 
a positive contract to sell specific goods, which is cleariy 
made upon the assumption that at the time of the bargain 
" there is an existing something to be sold and bought." * 

However, Blackburn, J., continued -} " But this rule is 
only applicable when the contract is positive and absolute, 
and not subject to any condition express or implied ; and 

1 5 H. L. C. 673. [1856.] 

» 3 B. & S. 826, 833 ; 32 L. J. Q. B. 164 ; 8 L. T. 356 ; 11 W. K. 726 
(Surrey Music haU burnt). [1863.] 
> 15 M. & W. 253. [1846.] 
* Per Lord Cranworth, 5 H. L. C. 681. 
« 3 B. & S. 833. 
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there are authorities which, as we think, established the 
principle that where, from the nature of the contract* 
it appears that the parties must from the beginning have 
. known that it could not be fulfilled unless, when the time 
for the fulfilment of the contract anived, some particular 
specified thing continued to exist, so that when entering 
into the contract they must have contemplated such 
continuing existence as the foundation of what was to be 
done ; there, in the absence of any express or implied 
warranty that the thing shall exist, the contract is not to 
be construed as a positive contract, but as subject to an 
implied condition that the parties shall be excused in case, 
before breach, performance becomes impossible from the 
perishing of the thing without default of the contractor." 

A parallel may be drawn from the case of a promisor, 
whose performance is to be personal, and whose death 
prevents it ; no action lies against his executors. So, in 
the case of " specific goods," the contract is not positive 
and absolute, but subject to an unexpressed condition. 

Goods perish- 7. — Where there is an agreement to sell specific 

ing before sale 

, but after oroods, and subsequontlv the ffoods, without any 

agreement to <=> ' ^ J o ' J 

^^^ fault on the part of the seller or buyer, perish 

before the risk passes to the buyer, the agreement 
is thereby avoided. 

Example. — ^A. agreed to buy a horse upon condition 
that he should be allowed to take it away, try it for eight 
days, and then return it, if unsuitable : the horse died on 
the third day, neither party being to blame. A. was not 
liable for the price in an action for goods sold and de- 
livered (Elphick V. Barnes)} 

In the case from which this example is taken, Den- 
man, J., in his judgment said, " I think the law relating to 
such a case is accurately stated by Mr. Benjamin in p. 483 
of the 2nd edition of his 'work on Sales, where he lays it 

1 5 C. P. D. S21 ; 49 L. J. C. P. 628 ; 29 W. R. 139 ; 44 J. P. 651. 
[1880.] 
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down as follows, speaking of ' sales on trial ' or ' sales on 
approval/ in which cases he says, ' There is no sale until the 
approval is given either expressly or by implication, re- 
sulting from keeping the goods beyond the time allowed 
for trial' " 

In the judgment, the case of Head v. TattersaU * was 
cited as a parallel. There, a "contingent buyer" had 
paid for a horse which he was to have on trial, and he was 
held entitled to recover back the price when he returned 
the horse as not corresponding with the warranty, although 
it was injured on its way home, and depreciated in value, 
but without any fault of his servant, who was in charge 
of it. 

No action can be brought for breach of a contract if that 
contract was never completed. There can be no sale, in 
its full meaning of " executed contract of sale," without 
property passing from seller to buyer ; when the property 
intended to pass is destroyed before passing, the agree- 
ment becomes a nullity, a contract of sale being no longer 
possible in connection with those specific goods. 

In Howell v. Coupland* (200 tons of potatoes grown 
on sellers land), Blackburn, J. said that the prin- 
ciple of Taylm^ v. Caldwell ^ (SuiTey Music Hall burat), 
decided " that where there is a contract with respect to 
a particular thing, and that thing cannot be delivered 
owing to it perishing, without any default in the seller 
the delivery is excused." And Archibald, J., said * that 
the case referred to decided, " that there is in such a con- 
tract an implied condition that when the time for delivery 
comes the article contracted for should be in existence, 
and the defendant is excused if he is prevented from de- 
livering by a cause over which he has no control." 

» L. R. 7 Ex. 7 ; 41 L. J. Ex. 4 ; 25 L. T. 631 ; 20 W. R. 115. [1871.] 

» L. R. 9 Q. B. 462, 465 ; 1 Q. B. D. 258 ; 46 L. J. Q. B. 147; 33 
L. T. 832 ; 24 W. R. 470. [1874.] 

> 3 B. & S. 826 ; 32 L. J. Q. B. 164 ; 8 L. T. 356 ; 11 W. R. 726 
[1863.] 

* L. R. 9 Q. B. 467 
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The Price. 
Afcertainment 8. — (l.) The prico in a contract of sale may be 

of price. 

fixed by the contract, or may be left to be fixed 
in manner thereby agreed, or may be determined 
by the course of dealing between the parties. 

(2.) When the price is not determined in ac- 
cordance with the foregoing provisions the buyer 
must pay a reasonable price. What is a reason- 
able price is a question of fact dependent on the 
circumstances of each particular case. 

If the price is fixed, and is more than £10, it must be 
mentioned in the note or memorandum in writing in- 
tended to satisfy section 4, Elmore v. Kingscote ^ (horse 
for 200 guineas) ; but if no price is agreed on, the contract 
is not invalidated by its omission {Hoadly v. M'Laine,- 
infra). Where the price is left to subsequent arrangement, 
and eventually amounts to £10 or upwards, the provisions 
of section 4 must be complied with (Waits v. Friend^ 
(crop not yet sown). 

" The omission of the particular mode or time of pay- 
ment, or even of the price itself, does not necessarily in- 
validate a contract of sale. Goods may be sold, and fre- 
quently are sold, when it is the intention of the parties 
to bind themselves by a contract which does not specify 
the price or the mode of payment, leaving them to be 
settled by some future agreement, or to be determined by 
what is reasonable under the circumstances.'' Per Wilde, 
C. J., in Valpy v. Gibson " (woollen goods for Valparaiso). 

" A reasonable price means such a price as the jury upon 
the trial of the cause shall imder all the circumstances de- 
cide to be reasonable. The current price of the day may be 

1 5 B. & C. 583 ; 8 D. & R. 343. [1826.] 

2 10 Bing. 482 ; 4 M. & Scott, 340. [1834.] 

3 10 B. & C. 446. [1830.] 

* 4 0. B. 837, 864. [1847.] 
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highly unreasonable from accidental circumstances." Per 
Tindal, C J., in Acebal v. Levy ^ (1,000 barrels of nuts in 
Spain). 

In Joyce v. Stvann^ (100 tons of guano, insured) 
Willes, J., said that the Lord Chief Justice (Erie) in his 
summing-up meant " that though the price was not men- 
tioned, the law would infer from the circumstances that 
the price should be a reasonable price, and that the pro- 
perty in the goods might equally pass as if the price had 
been fixed in moneys numbered by the contract itself 
That is perfectly good law. The price not being named 
it must be assumed that the parties intended a reasonable 
price. That being so, the contract does in effect provide 
for a price." 

Example. — A. wrote to B. ordering him to build a car- 
riage : no reference was made to price. During the work 
A. suggested alterations and additions, but when it was 
finished refused to accept or pay for it, and pleaded the 
Statute of Frauds, § 17. He was held liable to pay 
what the jury considered a reasonable price (Hoadly v. 
M'Laine ^). 

See also Martineauw K itching* (sugar burnt after sale 
before weighing). 

9. — (1.) Where there is an agreement to sell Agreement to 

sell at Taiaa- 

goods on the terms that the price is to be fixed *ion. 
by the valuation of a third party, and such third 
party cannot or does not make such valuation, the 
agreement is avoided ; provided that if the goods 
or any part thereof have been delivered to and 
appropriated by the buyer he must pay a reason- 
able price therefor. 

» 10 Bing. 376, 383 ; 4 M. & Scott, 217. [1834.] 

2 17 C. B. N. S. 84, 102. [1864.] 

3 10 Bing. 482 ; 4 M. & Scott, 340. [1834.] 

* L. R. 7 Q. B. 436, 450 41 L. J. Q. B. 227 ; 26 L. T. 836 ; 20 W. E. 
769. [1872.] 
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(2.) Where such third party is prevented from 
making the valuation by the fault of the seller or 
buyer, the party not in fault may maintain an 
action for damages against the party in fault. 

The words " cannot or does not '* remove most of the 
difficulties arising in the cases on this point. No dis- 
tinction between executory and executed contracts of sale 
is made by the section, which is principally the expression 
of the result of Clarke v. Weatrope^ (straw on farm). The 
presumption is that the sale is for a reasonable price, 
which is to be computed by the third party, who may pos- 
sess some special knowledge or skill, or may be specially 
trusted by the buyer. It was settled in Ess v. Truscott ^ 
(furniture and fixtures) that if the third party does not 
make the valuation, and nothing further is done under 
the contract it is not binding ; but previous to the present 
Act it seems probable from Thurnell v. Balbirnie^ 
(fixtures in dwelling-house) that even in an executory con- 
tract, if the buyer refused to permit the valuer to act, the 
agreement was not thereby avoided, but he remained 
liable. In the case of Vickers v. Vickera^ (distilleiy — 
partner's retirement), however, which was decided on the 
authority of Milnea v. Gery^ and WUkea v. Davia,^ Page 
Wood, V.-C, said that where there is no existing contract 
until the valuation takes place, and the seller refuses to 
allow his valuer to proceed, there can be no specific per- 
formance enforced in equity. The buyer now has this 
statutory remedy by action at law. 

Conditions and Warranties. 
aato"time?* 10. — (l.) Uuless a diflferent intention appears 
from the terms of the contract, stipulations as to 

» 18 C. B. 765 ; 25 L. J. C. P. 287. [1856.] 

2 2 M. & W. 385. [1837.] 

8 2 M. & W. 786 ; 2 C. B. 786 ; M & H. 235 ; 1 Jur. 847. [1837.] 

* L. R. 4 Eq. 629. [1867.] 

« 14 Ves. 400. 

« 3 Mer. 507. 
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time of paymeat are not deemed to be of the 
essence of a contract of sale. Whether any other 
stipulation as to time is of the essence of the con- 
tract or not depends on the terms of the contract. 

" In a sale of chattels, time is not of the essence of the 
contract unless it is made so by express agreement.'* 
Lord Denraan, C. J., in MaHindale v. Smith ^ (trover : 
6 stacks of oats). 

There is a legal presumption that payment and delivery 
are intended to be concurrent acts {Lockett v. Nicldin ^) 
(2 casks railway grease), but non-payment on delivery, or 
at the expiration of allowed time of credit, does not revest 
the property in the seller, or entitle him to rescind the 
contract, or take back, or keep the goods {Martindale v. 
Smith ^). 

Lord Blackburn said, in Mersey, &c., Co. v. Naylor^ 
(5,000 tons steel, monthly deliveries), that delay in pay- 
ment " did not go to the root or essence of the contract, nor 
do I think that there is any sound principle upon which it 
could do so." But see Withers v. Reynolds * (non-delivery 
of straw to stablekeeper), and Lord Blackburn's exposition 
of it in Mersey, &c., Co. v. Naylor, loc. cit. p. 442. 

In a mercantile contract time, not being time of pay- 
menty is of the essence of the contract : see Reuter v. 
Sola ^ (25 tons Penang pepper), where Cotton, L.J., says, 
" To apply this [the rule of equity] to mercantile contracts 
would be dangerous and unreasonable. We must there- 
f jre hold that the time within which the pepper was to 
be declared was an essential condition of the contract, and 
in such a case the decisions in equity, on which reliance is 
placed, do not apply." 

1 1 Q. B. 389, 395 ; 5 Jur. 932; 1 G. & D. 1. [1841.] 

2 2 Ex. 93, 99, 100 ; 19 L. J. Ex. 403. [1848.] 
2 9 App. Ca. 434, 444. [1884.] 

* 2 B. & Ad. 882. [1831.] 

' 4 C. P. D. 239, 249 ; 48 L. J. C. P. 492 ; 40 L. T. 476 ; 27 W. R. 631. 
[1879.] 
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"When con- 
dition to be 
treated as 
warranty. 



(2.) In a contract of sale '^ month " means 
'primd facie calendar month. 

This follows the Bills of Exchange Act, 1882, s. 14 (4), 
and is in accordance with the decision in W^h v. Fair- 
maner^ (so "fourteen days," in the Companies Act, 1862, 
s. 51, means fourteen clear days exclusive of the days of 
meeting: In re Sleepers Supply Co? But see Simp- 
son V. Margitson^ where it was held that, in the absence 
of evidence to the contrary, month means lunar month : 
the question is one of construction. It was settled by 
Lord Brougham's Act, 13 & 14 Vict, c. 21, s. 4, that in 
all Acts, except w^hen the contrary is specified, the meaning 
is that given here. 

U. — (1.) In England or Ireland — 

(a.) Where a contract of sale is subject to any 
condition to be fulfilled by the seller, the buyer 
may waive the condition, or may elect to treat 
the breach of such condition as a breach of 
warranty, and not as a ground for treating the 
contract as repudiated. 

{b.) Whether a stipulation in a contract of sale 
is a condition, the breach of which may give rise 
to a right to treat the contract as repudiated, or a 
warranty, the breach of which may give rise to a 
claim for damages but not to a right to reject 
the goods and treat the contract as repudiated, 
depends in each case on the construction of the 
contract. A stipulation may be a condition 
though called a warranty in the contract : 

1 6 D. p. C. 549 ; 3 M. & W. 473. [1838.] 

2 29 Ch. D. 205. [1885.] 

3 ]1 Q. B. 23 ; 17 L. J. Q. B. 6l. [1847.] 
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Compare Behn v. Buriuss} where a charterparty was 
made on the understanding that the ship was then " in 
the port of Amsterdam." The Court held that this state- 
ment was intended to be a substantive part of the 
contract, and therefore, upon its turning out to be untrue, 
the contract might be repudiated in toto. See Bm^roiu- 
oiian V. Drayton'^ (2,500 to 3,000 barrels American 
petroleum), where *' a cargo " was construed to mean an 
entire load of the vessel which carried it, and a stipulation 
for " a cargo " was considered to be of the essence of the 
contract ; failure in this point was therefore failure of 
a condition. So in Bowes v. Shand ^ (600 tons Madras 
rice), the date of shipment of goods sold was held to be 
a condition, so that a breach of it entitled the buyer to 
rescind the contract. And in Simpson v. Crippin^ the 
defendants, who had promised to supply 6,000 to 8,000 
tons of coal monthly to the plaintiffs, were not entitled to 
cease delivery altogether when the plaintiffs took only 
158 tons in the first month, because, as the Court held, 
sending sufficient waggons was not a condition precedent. 

But see Hoare v. Rennie ^ (hammered Swede bar-iron) 
(approved in Bradford v. Williams^), and Colonial 
Insurance Co, v. Adelaide MaHn^ Insurance Co J 
(wheat delivered on board), and section 30 (1), infra. 

Evidence. — ^A buyer may give parol evidence of a 
warranty, although a memorandum of the sale and receipt 
for the price paid given by the seller to him after the 
conclusion of a parol contract contained no notice of any 
warranty ( Allen v. Pink^) (horse, a quiet worker). 

» 3 B. & S. 751 ; 32 L. J. Q. B. 204 ; 9 Jur. N. S. 620 ; 8 L. T. 207. 
[1863.] 

2 2 Ex. D. 15 ; 46 L, J. Ex. 273 ; 35 L.jT. 727 ; 25 W. R. 194. [1876.] 

3 2 App. Ca. 455 ; 46 L. J. Q. B. 561 ; 36 L. T. 857 ; 25 W. R. 730. 
[1877.] 

•* L. R. 8 Q. B. 14 ; 42 L. J. Q. B. 28 ; 27 L. T. 546 ; 21 W. R. 141. 
[1872.] 

* 5 H. & N. 19 ; 29 L. J. Ex. 73. [1859.] 

« L. R. 7 Ex. 259, 261 ; 41 L. J. Ex. 164 ; 26 L. T. 641 ; 21 W. R. 
782. [1872.] 

7 12 App. Ca. 138 ; 56 L. J. P. C. 19 ; 56 L. T. 173 ; 35 W. R. 636. 
[1886.] 

8 4 M. & W. 140. [1838.] 
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(c.) Where a contract of sale is not severable, 
and the buyer has accepted the goods, or part 
thereof, or where the contract is for specific goods, 
the property in which has passed to the buyer, 
the bi;each of any condition to b^ fulfilled by the 
seller can only be treated as a breach of warranty, 
and not as a ground for rejecting the goods and 
treating the contract as repudiated, unless there 
be a term of the contract, express or implied, to 
that efiect. 

See definition of warranty, post, section 61, Inter- 
pretation. 

The decision in Simpson v. CHppin ^ (6,000 to 8,000 
tons coal monthly) shews that this was a rule of law when 
that case was decided. See comments upon it in the 
judgment of Bramwell, L.J., in Honck v. Miiller^ (2,000 
tons pig-iron, " Nov., Dec, Jan.'*) In the same year 
Bovill, C.J., laid down the law on the subject in Heil- 
butt V. Hickaon^ (boots for French army). 

See section 31, Instalment deliveries ; and section 53, 
Remedy for breach of warranty. 

specific goods. 

Example. — A. agreed to buy from B. 413 ear-marked 
bales of wool to anive by ship, guaranteed about similar 
to samples, disputes to be decided by selling brokers. 
Though the wool turned out not similar to samples, and 
brokers allowed abatement, A. could not reject it for in- 
feriority (Hey worth v. Hutchinson^). 

For the buyer's remedy see section 53. 

1 L. R. 8 Q. B. 14 ; 42 L. J. Q. B. 28 ; 27 L. T. 546 ; 21 W. E. 141. 
[1872.] 

* 7 Q. B. D. 92, 100 j 50 L. J. Q. B. 529 ; 45 L. T. 202 ; 29 W. R. 830. 
[1881.] 

3 L. R. 7 C. P. 438, 450 ; 41 L. J. C. P. 228 ; 27 L. T. 336 ; 20 W. R. 
1035. [1872.] 

* L. R. 2 Q. B. 447 ; 36 L. J. Q. B. 270. [1867.] 
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(2.) In Scotland, failure by the seller to perform 
any material part of a contract of sale is a breach 
of contract, which entitles the buyer either within 
a reasonable time after delivery to reject the 
goods and treat the contract as repudiated, or to 
retain the goods and treat the failure to perform 
such material part as a breach which may give 
rise to a claim for compensation or damages. 

See the judgment of Lord Chelmsford in Couston v. 
Chapman^ (wine sold by auction). "In England if a 
horse is sold with a warranty of soundness, and it turns 
out to be unsound, the purchaser cannot return the horse 
unless there is a stipulation in the agreement that if the 
horse does not answer to the warranty the purchaser shall 
be at liberty to return it. . . . In Scotland, as I under- 
stand the law of that country, there would be an absolute 
right to return the horse upon the discovery of its un- 
soundness, without any stipulation to that eflFect in the 
agreement.*' 

(3.) Nothing in this section shall affect the 
case of any condition or warranty, fulfilment of 
which is excused by law by reason of impossibility 
or otherwise. 

impossibility. 

See section 7, Goods perishing before sale, but after 
agreement to sell, 

12. — In a contract of sale, unless the circum- implied under 

taking as to 

stances of the contract are such as to show a title, &c. 



different intention, there is — 



1 L. R. 2 H. L. Sc. 250, 254. [1872.] 
N.S.G. D 
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(1.) An implied condition on the part of the 
seller that in the case of a sale he has a right to 
sell the goods, and that in the case of an agree- 
ment to sell he will have a right to sell the goods 
at the time when the property is to pass : 

(2.) An impHed warranty that the buyer shall 
have and enjoy quiet possession of the goods : 

(3.) An implied warranty that the goods shall 
be free from any charge or encumbrance in favour 
of any third party, not declared or known to the 
buyer before or at the time when the contract is 
made. 

(1) right to sell — In accordance with the decision in 
Edwards v. Pearson} this sets at rest the much-vexed 
question whether there is any implied warranty of title on 
the sale of a chattel, where there is nothing to shew that 
the seller merely intends to pass what rights he has, and 
considerably narrows the application of the maxim caveat 
emptor, which came into force when it was no longer 
necessary to sell goods of the value of ifilO and upwards 
in market overt or before credible witnesses. The Court, 
consisting of Lord Coleridge, L.C.J., and Lord Esher, M.R., 
held that when a man buys a horse in the ordinary way, 
he does not intend to buy a lawsuit. See also Eicholtz v. 
Bannister,^ (sale of stolen prints, yarns, &c.). 

It has always been the law that a tradesman selling 
goods in a shop in the ordinary way of business warrants 
his right to do so, and that where the buyer knows he will 
only get just what right to the goods the seller had, no 
such implied warranty arises {Morley y. Attenhorough^) 

* 6 Times Rep. 220. [1890.] 

2 17 C. B. N. S. 708 ; 34 L. J. C. P. 106 ; 11 Jur. N. S. 15 ; 12 L. T. 
76 ; 13 W. R. 96. [1864.] 

3 3 Ex. 500 ; 18 L. J. Ex. 148 ; 13 Jur. 282. [1849.] 



FORMATION OF THE CONTRACT. 35 

(unredeemed pledges) ; cp. Hall v. Conder ^ (boiler ex- 
plosions : patent method). 

implied condition. — This is contrasted with implied 
warranty in (2) and (3). See section 61, Interpretation, 
'' Warranty." 

(2) qwiet possession, (3) free from . . . eticfaTobrance. 
— ^These appear to be new as regards the sale of goods ; 
they correspond, of course, to the ordinary covenants in a 
conveyance of real estate. 

13. — Where' there is a contract for the sale of Saieby 

description. 

goods by description, there is an impUed condition 
that the goods shall correspond with the descrip- 
tion ; and if the sale be by sample, as well as by 
description, it is not sufficient that the bulk of the 
goods corresponds with the sample if the goods do 
not also correspond with the description. 

Example 1. — A druggist agreed to buy " 2 tons of fair 
merchantable sassafras wood," and a specimen was given 
to him which he had full opportunity to examine ; this 
was not a sale by sample, and he was not bound to accept 
wood which did not come under the above trade descrip- 
tion, as he had " an express undertaking from the vendor 
as to the quality of the commodity." Per Lord EUen- 
borough in Tye v. Fynrrwre? 

Lord Abinger said, in Chanter v. Hopkins^ (patent 
hopper for brewing-copper), " if a man oflfers to buy peas 
of another, and he sends him beans, he does not perform 
his contract . . . the contract is to sell peas, and if he 
sell him anything else in their stead it is a non-perform- 
ance of it." 

This was approved of by Lord Blackburn in Bowes v. 
Skand,^ 

1 2 C. B. N. S. 22 ; 26 L. J. C. P. 138 ; 3 Jar. N. S. 366. [1857.] 

« 3 Camp. 462. [1813.] 

L 3 4 M. & W. 399 ; 1 H. & H. 377 ; 3 Jur. 68. [1838.] 

* 2 App. Ca. 455, 480 ; 46 L, J. Q. B. 661 ; 36 L. T. 867 ; 25 W. R. 

730. [1877.] 

D 2 
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Example 2. — ^A. bought *' Oxalic Acid," after inspectioD, 
and without a warranty. The bulk delivered was found 
by the jury not properly commercially so called. A. was 
held entitled to have goods delivered to him that carae 
within the description, although the seller expressly de- 
clined responsibility, and no fraud was suggested {Josling 
V. King 8 ford ^). 

Example 3. — A purchaser who had agreed to buy oil 
called, "foreign refined rape oil," which was "guaranteed 
equal to sample," was held entitled to refuse the bulk, 
although it corresponded with the sample, because it was 
not " foreign refined rape oil " {Nichol v. Oodts^), 

Example 4. — A. agreed to buy "Long staple Salem 
cotton," guaranteed equal to sample, to arrive, allowance 
to be made for inferior quality. He was not bound to 
accept a cargo of " Western Madras", which was not only 
inferior but of a different description, requiring different 
machinery to work it {Azdmar v. CaseUa^). 

The principle laid down seems plain enough on the face 
of it, but has been the subject of much litigation. 
Parke, B., in Barr v. Gibson,^ said that " the bargain and 
sale of a chattel as being of a particular description, does 
imply a contract that the article sold is of that descrip- 
tion,'* citing authorities; and in Randall v. Newaon^ 
(coach-pole : latent defect), Brett, J.A., quoted Lord Ellen- 
borough's judgment in Oardiner v. Gray,^ where he said, 
" I am of opinion that under such circumvstances {i,e, a 
sale of silk as waste silk) the purchaser has a right to 
expect a saleable article answering the description In the 
contract. Without any particular warranty this is an 
implied term in every such contract." And commenting 



» 13 C. B. N. S. 447 ; 32 L. J. C. P. 94 ; 7 L. T. 790 ; 11 W. R. 877. 
[1863.] 

2 10 Ex. 191 ; 23 L. J. Ex. 314. [1854.] 

3 L. R. 2 C. P. 431, 677 ; 36 L. J. C. P. 124. [1867.] 
* 3 M. & W. 390, 399. [1838.] 

5 2 Q. B. D. 102, 106 ; 46 L. J. Q. B. 259 ; 36 L. T. 164 ; 25 \V. R 
313. [1876.] 

6 4 Camp. 144. [1815.] 
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on the same case, Brett, J. A., added, " The decision, there- 
fore, is that the commodity oflfered and delivered must 
answer the description of it and be saleable waste silk. 
The principle is that the commodity oflfered must answer 
the description of it in the contract/' 

After reviewing Wieler v. Schilizzi} Nichol v. Oodts,^ 
and Josling v. Kingsford,^ in order clearly to ascertain 
what is the primary or ultimate rule from which the rules 
which have been applied to contracts of purchase and sale 
of somewhat different kinds have been deduced, the judg- 
ment continues : " In all (cases) it seems to us, it is either 
assumed or expressly stated, that the fundamental under- 
taking is that the article offered or delivered shall answer 
the description of it contained in the contract. . . . The 
governing principle, therefore, is that the thing offered 
and delivered under a contract of purchase and sale must 
answer the description of it, which is contained in words 
in the contract, or which would be so contained if the 
contract were accurately drawn out'* 

Compare cases cited in Benjamin on Sale, 4th ed., 602, 
" in which it has been held that the vendor who sells bills 
of exchange, notes, shares, certificates, and other securities 
is bound, not by the collateral contract of warranty, but by 
the principal contract itself, to deliver as a condition pre- 
cedent that which is genuine, not that which is false, 
counterfeit, or not mai'ketable, by the name or denomina- 
tion used in describing it." 

There is a somewhat different class of cases in which 
" description " plays an important part : it is for the Court 
to decide whether upon a right construction of the con- 
tract some expression called in question is really part of 
the " description " of the goods sold or not. 

Example 6. — A. agreed to buy " about 600 tons Madras 

rice, to be shipped, &c., during the months of March -?^ 

or 

» 17 C. B. 619, 622 ; 25 L. J. C. P. 89 (Calcutta linseed). [1865.] 
« 10 Ex. 191 ; 23 L. J. Ex. 314. [1854.] 

» 13 C. B. N. S. 447 ; 32 L. J. C. P. 94 ; 7 L. T. 790 ; 11 W. R. 377. 
[1863.] 
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April, &c. ; " most of it was shipped in February, only y^tli 
being put on board in March. A. was held entitled to 
refuse the cargo because it was clearly a February ship- 
ment, and not a tender of goods according to the descrip- 
tion in the contract (Bowes v. Shand ^). 

Example 6. — ^A agreed to buy " a cargo of from 2,500 
to 3,000 barrels (seller's option) American petroleum, to 
be shipped, &c." B., the seller, loaded 3,000 barrels, and 
an additional 300 under a separate bill of lading. A. 
refused to accept the 3,000 barrels or any other quantity, 
and was held not bound to accept " part of a cargo," when 
the contract was for "a cargo," i.e., the entire load of the 
vessel which carries it (Borrowman v. Drayton^), 

In his judgment in the House of Lords, in Bowes v. 
Shand} (2 App. Ca., at p. 480), Lord Blackburn, having 
quoted with approval Lord Abinger s illustration (men- 
tioned above), said, " If the description of the article ten- 
dered is different in any respect, it is not the article 
bargained for, and the other party is not bound to take 
it. And Mellish, L.J., in delivering the judgment of the 
Court of Appeal, in Borrowman v. Drayton,^ said, " We, 
however, are of opinion that an agreement to sell a cargo 
is, according to the plain and natural meaning of the 
words, an agreement to sell the entire quantity of goods 
loaded on board a vessel on freight for a particular 
voyage." 

Compare Behn v. Burness,^ where the plaintiff's ship 
was chartered as being "now in the port of Amsterdam," 
but did not in fact arrive there till four days afterwards. 
Williams, J., in giving judgment in the Exchequer 
Chamber, said, " ... But with respect to statements in 
a contract, descriptive of the subject-matter of it, or of 
some material incident thereof, the true doctrine esta- 
blished by principle, as well as authority, appears to be, 

1 2 App. Ca. 455, 480 ; 46 L. J. Q. B. 561 ; 36 L. T. 857 ; 25 W. R. 
730. [1877.] 

2 2 Ex. D. 15 ; 46 L. J. Ex. 273 ; 35 L. T. 727 ; 25 W. R. 194. [1876.] 

3 32 L. J. Q. B. 204, 206 ; 3 B. & S. 751 ; 8 L. T. 207 ; 9 Jur. N. S. 
620. [1863.] 
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generally speaking, that if such descriptive statement was 
intended to he a mbstantive paH of the contract, it is to 
be regarded as a warranty, that is to say, a condition on 
the failure or non-performance of which the other party 
may, if he be so minded, repudiate the contract in toto, 
and so be relieved from performing his part of it, provided 
it has not been partially executed in his favour." 

Note. — Selling by sample excludes implied warranties 
only with respect to such matters as can be judged of by 
the sample {Mody v. Ch^egaon^). Sale by sample : see 
section 16. Goods ordered by description; merchant- 
ability : see section 14 (3). 

14, — Subject to the provisions of this Act, and impUed condi- 
tions as to 

of any statute in that behalf, there is no impHed ^^^^^ or 

•*■ fitness. 

warranty or condition as to the quality or fitness 
for any particular purpose of goods supplied under 
a contract of sale, except as follows : — 

Subject to the provisions of this Act — See section 16, 
post. Sale by sample, section 65. Implied duties, &c., 
may be expressly excluded. 

any statute in that behalf — The Chain Cables and 
Anchors Act, 1874,^ raises the implied warranty on the 
sale of a cable that it has been duly tested and stamped ; 
and the Merchandise Marks Act, 1887,^ implies a war- 
ranty of the genuineness of a Trade-mark. 

It might be expected that since the Sale of Food and 
Drugs Act, 1875 * (amended 1879), goods coming under 
that description would be sold with an implied warranty 
of purity, in the absence of a statement to the contrary ; 
but this is distinctly negatived by the rule laid down in 

1 L. R. 4 Ex. 49 ; 38 L. J. Ex. 12 ; 19 L. T. 458 ; 17 W. R. 176 (Orey 
shirtings ; sample ; China clay). [1868.] 
« 37 & 38 Vict. c. 51, s. 4. 
» 60 k 51 Vict. c. 28, s. 17. 
* 38 & 39 Vict c. 63, s. 6, &c. 
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yfard V. Hobhs} where it was settled that an act on the 
part of the seller, though a public offence against a statute, 
does not of itself amount by implication to a representa- 
tion, upon a sale, that the particular statute has not been 
infringed. See also Burnhy v. BolleW (carcase of 

pig)- 

no implied warranty, — This is the old rule of caveat 

emptor which has now been almost eaten up by excep- 
tions. In Barr v. Oibson,^ Parke, B., said, " In the bar- 
gain and sale of an existing chattel by which the property 
passes, the law does not (in the absence of fraud) imply 
any warranty of the good quality or condition of the 
chattel so sold ; " and Lopes, J., recited the rule in Smith 
V. Baker * (white Scotch beef). 

" A salesman offering for sale a carcase with a defect of 
which he is not only ignorant, but has not any means of 
knowledge (the defect being latent), is not liable to any 
penalty, and does not, as a matter of law, impliedly warrant 
that the carcase is fit for human food" (Pollock, C.B., in 
EmmeHon v. Mathews ^). 

The contract in this case was not made by the buyer 
" in reliance on the seller's skill or judgment," but the 
judgment of Pollock, C.B., as quoted, is at variance with 
this section. See sub-section (1.). 

(1.) Where the buyer, expressly or by impli- 
cation, makes known to the seller the particular 
purpose for which the goods are required, so as to 
shew that the buyer relies on the seller's skill or 
judgment, and the goods are of a description 

1 4 App. Ca. 13 ; 48 L. J. C. P. 281 ; 40 L. T. 73 ; 27 W. R. 114. 
[1878.] 

2 16 M. & W. 644 ; 17 L. J. Ex. 190 ; 11 Jur. 827. [1847.] 

3 3M. &W. 390, 399. [1838.] 

< 40 L. T. N. S. 261, 263. [1878.] 

* 7 H. & N. 586, 594 ; 31 L. J. Ex. 139 ; 5 L. T. 681 ; 8 Jur. N. S. 
61 ; 10 W. K. 346. See below, sub-s. 1. [1862.] 
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which it is ia the course of the seller's business to 
supply (whether he be the manufacturer or not), 
there is an implied condition that the goods shall 
be reasonably fit for such purpose, provided that 
in the case of a contract for the sale of a specified 
article under its patent or other trade name, there 
is no implied condition as to its fitness for any 
particular purpose : 

particular purpose, — It was perhaps not intended 
that this Act should over-ride the decision in Emrrierton v. 
Mathews} supra, but when meat is sold by a butcher, or 
dealer, or even by a "salesman," it is presumably bought 
to be eaten, and must therefore be wholesome to be 
" reasonably fit for such purpose," and the seller must be 
deemed to know more about its condition than a buyer 
who has to judge by a momentary inspection ; " the law 
will protect pm-chasers, who are necessarily ignorant of 
the commodity sold," said Best, C.J., in Jones v. Bright ^ 
(copper sheathing for ship). In Smith v. Baker * the 
sellers were salesmen selling meat consigned to them, and 
the buyer was a butcher. Grove, J., however, said, " If 
the butcher had not gone and selected his meat, but had 
ordered it, there would have been no doubt an implied 
warranty on the part of the butcher [seller] that it was of 
merchantable quality." Errimerton v. Mathews^ was, 
however, followed. 

Example 1. — Troop stores were sold with an express 
warranty that they should pass the survey of the East 
India Company's officers ; this did not exclude the war- 
ranty implied by law that the stores should be reasonably 

1 7 H. & N. 586 ; 31 L. J. Ex. 139 ; 8 Jur. N. S. 61 ; 6 L. T. 681 ; 
10 W. R. 346. [1862.] 

2 5 BiDg. 533, 546 ; 2 M. & P. 155. [1829.] 

3 40 L. T. N. S. 261. [1878.] 
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fit for the purpose for which they were intended {Bigge v. 
Parkinson ^). 

Example 2. — ^A. bought a carriage-pole from a coach- 
builder. Having a latent defect it broke in use, and 
frightened the horses so that they were injured. A. could 
recover the value of the pole, and damages, if the injury 
was found to be the natural consequence of the defect in 
the pole (Randall v. Newaon ^). 

The leading principle here, that if a manufacturer 
sells an article which he knows is bought for a particular 
purpose he impliedly warrants that it is fit for that 
particular purpose, was established some sixty years 
ago in the case of Jones v. Bright? and has been acted 
upon ever since. Per Lord Coleridge, C.J., in JoTiea v. 
Padgett^ (indigo-blue cloth for liveries). In the case 
referred to. Best, C. J., said,^ that " if a man sells, generally, 
he undertakes that the article sold is fit for some purpose ; 
if he sells it for a particular purpose, he undertakes that 
it shall be fit for that particular purpose." Gibbs, C.J. 
(than whom " no man had more knowledge of commercial 
law " ^) had laid down the rule in Laing v. Fidgeon,^ a case 
which disposed of the difficulty raised by Parkinson v. 
Lee'^ (watered hops). 

In his judgment in Jones w.Just^ (damaged hemp from 
Singapore), Mellor, J., enunciated five propositions, of 
which the fourth was that ''where a manufacturer or 
dealer contracts to supply an article which he manu- 
factures or produces, or in which he deals, to be applied 

1 7 H. & N. 955 ; 31 L. J. Ex. 301 ; 8 Jur. N. S. 1014 ; 7 L. T. 92 : 
10 W. R. 349. [1862.] 

* 2 Q. B. D. 102 ; 46 L. J. Q. B. 256 ; 36 L. T. 164 ; 25 W. R. 313. 
[1877.] 

3 5 Bing. 533, 546 ; 2 M. & P. 155. [1829.] 

* 24 Q. B. D. 650, 652 ; 59 L. J. Q. B. 261 ; 62 L. T. 934 ; 38 W. R. 
782. [1890.] 

« 6 Bing. 547. Park, J. 

« 4 Camp. 169 ; 6 Taunt. 108. [1816.] 

7 2 East, 314. [1802.] 

8 L. R. 3 Q. B. 197, 202 ; 37 L. J. Q. B. 89 ; 18 L. T. 208 ; 16 W. R. 
643 ; 9 B. & S. 141. [1868.] 
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to a particular pui-pose, so that the buyer necessarily 
trusts to the judgment or skill of the manufacturer, or 
dealer, there is in that case an implied term, or warranty, 
that it shall be reasonably fit for the purpose to which it 
is to be applied (Brown v. Edgington} Jones v. Bright ^). 
In such a case the buyer trusts to the manufacturer or 
dealer, and relies upon Ais judgment, and not upon his own " 

In Rmidall v. Newaon^ (supra. Example 2), Brett, J.A., 
said that "the whole proposition" was laid before the 
judges in Jones v. Bright,^ and* "the thing ofifered and 
delivered under a contract of purchase and sale must 
answer the description of it which is contained in words 
in the contract, or which would be so contained if the 
contract were accurately drawn out." 

eocpressly or by implication, — The purpose for which 
goods are required may be indicated by the very designa- 
tion of the goods, e.g., " coatings." Per Lord Herschell, 
Drummond v. Van Ingen} 

sellers business. — Note. — " The doctrine of implied 
warranty ought not to be unreasonably extended so as to 
require manufacturers to be conversant with all the spe- 
cialities of all trades and businesses which they do not carry 
on, but for the purposes of which goods may be ordered 
from them ..." Per Lord Selborne, loc, cit,^ 

(2.) Where goods are bought by description 
from a seller who deals in goods of that descrip- 
tion (whether he be the manufacturer or not), 
there is an implied condition that the goods shall 
be of merchantable quality ; provided that if the 

1 2 M. & G. 279 ; 2 Scott, N. R. 496 ; 1 Drink. 106. [1841.] 

2 5 Bing. 533, 646 ; 2 M. & P. 155. [1829.] 

3 2 Q. B. D. 102 ; 46 L. J. Q. B. 256 ; 36 L. T. 164 ; 25 W.R. 313. [1877.] 
* 2 Q. B. D. at p. 109. 

5 12 App. Ca. 284, 293 ; 56 L. J. Q. B. 563 ; 57 L. T. 1 ; 36 W. R. 
20. [1887.] 
« 12 App. Ca. at p. 288. 
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buyer has examined the goods, there shall be no 
implied condition as regards defects which such 
examination ought to have revealed : 

As to "opportunity of examining ^ see section 15 (2) 6.; 
description, section 13. If the opportunity is neglected, 
caveat emptor, see Turner v. Mucklow * (spent madder), 
and the explanation of it by Mellor, J., in Jones v. Jusf 
(damaged hemp from Singapore) ; merchantable, see 
Macfarlane v. Taylor^ (coloured whiskey), post, sec- 
tion 15 (2), c. 

In Jones v. Bright^ (copper sheathing for ship) 
Best, C.J., quoted authority to show that " in every con- 
tract to furnish manufactured goods, however low the 
price, it is an implied term that the goods should be mer- 
chantable." And in Jon£s v. Jv^t,^ Mellor, J. (p. 203) 
deduced from the cases the rule that " where a manufac- 
turer undertakes to supply goods manufactured by him- 
self, or in which he deals; but which the vendee has not 
had the opportunity of inspecting, it is an implied term in 
the contract tha the shall supply a merchantable article, 
Laing v. Fidgeon'*^ (saddles). To this may be added 
the dictum of Lord Herschell in Drummond v. Van 
Ingen ^ (defective coatings sold by sample), that a manu- 
factured article " may properly be said to be unmerchant- 
able " when it does not comply with an implied warranty 
that it " shall not by reason of the mode of manufacture 
be -unfit for use in the manner in which goods of the same 
quality of material and the same general character and 
designation ordinarily would be used." 

1 6 L. T. 690 ; 8 Jur. N. S. 870 ; 10 W. E. 668. [1862.] 

3 L. R. 3 Q. B. 197, 205 ; 18 L. T. 208 ; 37 L. J. Q. B. 89 ; 16 W. R. 
643 ; 9 B. & S. 141. [1868.] 

3 L. R. 1 H. L. Sc. 245. [1868.] 

* 5 Bing. 533, 546 ; 2 M. & P. 155. [1829.] 

» 4 Camp. 169 ; 6 Taunt. 108. [1815.] 

« 12 App. Ca. 284, 293 ; 56 L. J. Q. B. 563 ; 57 L. T. 1 ; 36 W. R. 
20. [1887.] 
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Food. — Upon a sale of articles of food, where the buyer 
has no opportunity of inspection there is an implied war- 
ranty that they shall be in a fit state to be eaten, not only 
when delivered to the buyer, but within a reasonable time 
afterwarda Per Grove, J., in Beer v. Walker ^ (rabbits). 
But see section 33, post (Deterioration necessarily inci- 
dent to the course of transit). See also Smith v. Baker} 

In Harman v. Bennett ^ Crompton, J., told the jury in 
an action for goods sold, that the plaintiff could not recover 
the price of beer " utterly bad and undrinkable, and, there- 
fore, of no value at all." 

(3.) An implied warranty or condition as to 
quality or fitness for a particular purpose may be 
annexed by the usage of trade. 

Example. — Sea-damaged pimento was sold by auction, 
there being no statement made about its condition. 
Proved that it was customary in the trade to declare such 
damage : — Held, that there was an implied warranty of 
quality (Jones v. Bowden^). 

As to admission of evidence of usage of trade, see 
Johnson v. Raylton ^ (" Crown " ship plates). 

(4.) An express warranty or condition does not 
negative a warranty or condition implied by this 
Act, unless inconsistent therewith. 

Example. — ^A purchaser who had agreed to buy oil 
called " foreign refined rape oil," which was " guaranteed 
equal to sample," was held entitled to refuse the bulk, 
although it corresponded with the sample, because it was 
not "foreign refined rape oil," and therefore did not 

1 37 L. T. 278, 280 ; 46 L. J. C. P. 677 ; 25 W. R. 880. [1877.] 

2 40 L. T. N. S. 261. [1878.] 

3 1 F. & F. 400. [1858.] 

4 4 Taunt. 847. [1813.] 

* 7 Q. B. D. 438; 50 L. J. Q. B. 753 ; 45 L. T. 374. [1881.] 
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correspond with the description ; section 13 {Nichol v. 
Oodts^). 
Compare Bigge v. Parkinson,^ supra 14 (1), Example 1. 

Sale by Sample. 
Sale by 15. — (1.) A coiitract of sale is a contract for 

sample. 

sale by sample where there is a term in the con- 
tract, express or implied, to that effect. 

A sale by sample is a bargain and sale of goods, carried 
out by means of, or with direct reference to, a small 
quantity, or single article, taken at random from the bulk. 
There may be defects in the sample not visible to the eye, 
whether fraudulently concealed, or merely undiscoverable 
by ordinary diligence ; such defects may be due to 
adulteration, the unavoidable presence of impurity, or to 
an accident in the process of manufacture. Where a 
written contract contains an express warranty, the im- 
plication raised by the exhibition of a sample is rebutted. 
See section 13, Example 1 (Tye v. Fynmore^). Two 
years later, Lord EUenborough again said, in Oar- 
diner V. Gray,^ " This was not a sale by sample. The 
sample was not produced as a warranty that the bulk 
corresponded with it, but to enable the purchaser to form 
a reasonable judgment of the commodity," and the written 
contract contained no stipulation that the bulk should 
correspond with the sample, and, in Powell v. Horton,^ 
Park, J., cited this as good law. 

" When a manufacturer proposes to carry out the ideas of 
his customers, and furnishes a sample to shew what he can do, 
surely in effect he says, * This is the sort of thing you want, 
the rest is my business, you may depend upon it there is no 
defect in the manufacture which would prevent goods made 

1 10 Ex. 191 ; 23 L. J. Ex. 314. [1854.] 

« 7 H. & N. 955 ; 31 L. J. Ex. 301 ; 8 Jur. N. S. 1014 ; 7 L. T. 92 ; 
low. R. 349. [1862.] 
3 3 Campbell, 462. [1813.] 
* 4 Campbell, 144. [1815.] 
» 2 Bing. N. C. 668 ; 3 Scott, 110 ; 2 Hodges, 12. [1836.] 



FORMATION OF THE CONTRACT. 47 

according to that sample from answering the purpose for 
which they are required/ As against the manufacturer, I 
think it must be taken that the sample is free from all 
hidden defects of manufacture which would interfere with 
the proper use of the manufactured article. If the manu- 
facturer supplies goods corresponding with the sample, 
but free from all such defects, he fulfils his bargain. If 
that is beyond his power, he must be responsible for 
undertaking more than he is able to perform." Per Lord 
Macnaghten in Drumrrwnd v. Van Ingen} 

See cases mentioned under section 13, and below, sub- 
section (2). 

(2.) In the case of a contract for sale by 
sample — 

(a.) There is an implied condition th^^t the 
bulk shall correspond with the sample in 
quality : 

See section 13 (sale of goods by description). This rule 
only requires stating, and has always been applied as 
a matter of course. In a sale by sample, the description 
of the bulk is to a great extent given by the exhibition of 
the sample, and therefore the exact correspondence of the 
two is a fundamental requirement of the transaction. In 
Parker v. Palmer ^ (rice by sample : repudiation), one of 
the cases generally cited, Abbott, C. J., said, " The words 
'per sample' introduced into this contract may be con- 
sidered to have the same effect as if the seller had in 
express terms warranted that the goods sold should answer 
the description of a small parcel exhibited at the time of 
the sale . . . The general rule undoubtedly is, in the case 
of a sale by sample, that the purchaser may reject the 
commodity if it does not correspond with the sample." 

As appeared in that case, the buyer may, of course, 

1 12 App. Ca. 297, 298 ; 66 L. J. Q. B. 563 ; 57 L. T. 1 ; 36 W. R. 20. 

[1887.] 
M B. & A. 387, 391 (East India rice : auction). [1821.] 
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estop himself, by conduct subsequent to the receipt of 
goods, from setting up as a defence to an action for the 
price the fact of non-correspondence of bulk with sample. 
In Hey worth v. Hutchinson ^ (413 bales of wool to be 
weighed), Blackburn, J., said that a clause guaranteeing 
similarity of bulk to sample goes to the essence of the 
contract, if the contract " is as to any goods," but, when 
the contract is as to specific goods, it is only collateral. 

(J.) There is an implied condition that the buyer 
shall have a reasonable opportunity of 
comparing the bulk with the sample : 

This has always been the law, even without any local 
usage to assist it, giving the buyer the right to rescind 
the contract if inspection of bulk at a proper time is 
denied him : see Lorymer v. Smith? [The reasons given 
by Abbott, C.J., in his judgment were held to be contrary 
to law, as likely to restrain trade, by the judges who 
decided Hibblewhite v. M^Morine ^ : see section 5 (1)]. 
But where, comparison is impossible, if the contract is for 
specific goods, the buyer cannot reject them on account of 
inferiority {Heyworth v. Hutchinson^), unless the in- 
feriority is so great that there was practically a mis- 
description (Az^mar v. Casella^), Inspection of bulk 
does not mean liberty to measure goods which are to be 
sold by auction with all faults, biddings to be at so much 
a yard {Pettitt v. Mitchell ^). 

(c.) There is an implied warranty that the 
goods shall be free from any defect, ren- 

1 L. R. 2 Q. B. 447, 451 ; 36 L. J. Q. B. 270 (bales of wool ex Stige). 

[1867.] 

« 1 B. & C. 1 ; 2 D. & E. 23 (wheat by sample). [1822.] 

8 5 M. & W. 462 (shares B. Ry. Co.). [1839.] 

4 L. R. 2 C. P. 677 ; 36 L. J. C. P. 124 (long-staple Salem). [1867.] 

6 4 M. & G. 819; 12 L. J. C. P. 9 ; Car. &M. 424 ; 5 Scott, K R. 721 
6 Jur. 1016. [1842.] 



FORMATION OF THE CONTRACT. 49 

dering them unmerchantable, which would 
not be apparent on reasonable examination 
of the sample. 

In the old case of Parkinson v. Lee ^ (now no loDger 
law, as mentioned below), the judges held that there was 
110 such implied warranty, and that in the absence of 
fraud the maxim caveat emptor applied where the secret 
defects were unknown to the seller, and were not caused 
by any act of his ; but in Josling v. Kingsford,^ it was 
decided that the seller is responsible for defects not 
detected by a proper inspection, even of the bulk (see 
section 13), if the jury find that the goods are not mer- 
chantable under their description. 

Example 1. — ^A. bought whiskey for exportation 
coloured so as to resemble rum : the logwood used (instead 
of burnt sugar) for this purpose produced an alarming 
eflfect on the negro consumers. A. was entitled to damages 
{Macfarlane v, Taylor^). 

In this case the goods were 5old by a manufacturer for 
a specific purpose known to him, two different samples 
being used, one for strength and flavour, and the other for 
colour. The implied warranty mentioned in this sub- 
section arose. 

Example 2. — A. bought from a manufacturer a quantity 
of grey shirtings, by sample, and of agreed weight, but 
when it turned out that the weight was made up by 
15 per cent, china clay, not discoverable by ordinaiy 
inspection of sample, rendering the goods unmerchantable, 
he was entitled to damages for breach of warranty {Mody v. 
Oregson *). 

The Exchequer Chamber held that Bramwell, B., was 
right to direct the jury that " in the circumstances stated, 

1 2 East, 814. [1802.] 

2 13 C. B. N. S. 447 ; 32 L. J. C. P. 94 ; 7 L. T. 790 ; 11 W. R. 877. 
[1863.] 

5 L. R, 1 H. L. Sc. 245. [1868.] 

* L. R. 4 Ex. 49 ; 38 L. J. Ex. 12 ; 19 L. T. 458 ; 17 W. R. 176. 
[1868.] 

N.S.G. E 
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if the goods in question were bought and sold by sample, 
and accorded with the sample, still there was an implied 
warranty that they were merchantable as to such matters 
as could not be judged of by sample, as there would be if 
the bulk were inspected, and the defect could not thereby 
be ascertained." Willes, J., in delivering the judgment of 
the Court, said that it is " established beyond question 
that neither inspection of bulk nor use of sample absolutely 
exclude an inquiry whether the thing supplied was other- 
wise in accordance with the contract" ^ 

Example 3. — A. contracted to buy 30,000 army shoes 
as per sample, for sub-sale to the French ai-my. On 
inspection in London the soles were not opened, but the 
goods were paid for, and sent to Lille, where they were 
rejected, as many had paper soles. A. was entitled to 
recover the money paid (Heilbutt v. Hickaon ^). 

Brett, J., founded his decision upon the fact that the 
inspection in London was ineffectvxd by reason of a latent 
defect, for which the defendants, as manufacturers, were 
responsible, and although the buyers had used the goods 
as their own, they had rejected them immediately upon 
opportunity occurring for the discovery of such defect : 
the other judges relied on an express promise by the sellers 
that all shoes rejected in France should be taken back. 

Example 4. — A. bought cloth, by sample, for a purpose 
known to B., the seller and manufacturer : a latent defect, 
not discoverable by ordinary inspection, made the cloth 
unmerchantable for purposes for which goods of the same 
general class had previously been used in the trade. A. was 
not liable to pay for the goods. Drummond v. Van IngenJ^ 

This case was decided on the ground that the sellers 
were manufacturers who knew the goods were bought for 
a specific purpose (on the principle in Jones v. BHght *), 
but the sub-section (c), under discussion, raises the im- 

1 L. R. 4 Ex. at p. 66. 

2 L. R. 7 C. P. 438 ; 41 L. J. C. P. 228 ; 27 L. T. 336 ; 20 W. R. 
1035. [1872.] 

» 12 App. Ca. 284 ; 56 L. J. Q. B. 663 ; 57 L. T. 1 ; 36 W. R. 20. 
[1887.] 
* 6 Ring. 533 ; 2 M. & P. 155. [1829.] 
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plied warranty even when the seller is not the manu- 
facturer, has not adulterated or been guilty of fraud, and 
disclaims responsibility. ParJciTison v. Lee,^ therefore, as 
was said by Brett, J.A., in Randall v. Newson? is no 
longer law (" either it does not determine the extent of a 
seller's liability on the contract, or it has been over- 
ruled ''). 

» 2 East, 814. [1802.] 

2 2 Q. B. D. 102, 106 ; 46 L. J. Q. B. 259 ; 36 L. T. 164 ; 25 W. R. 
331. [1877.] 
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PART II. 

Effects of the Contract. 
Transfer of Property as heticeen Seller and Buyer. 
Goods must be 16. — Where there is a contract for the sale of 

ascertained. 

unascertained goods no property in the goods is 
transferred to the buyer unless and until the 
goods are ascertained. 

Notwithstanding the apparently inconsistent decision^ 
in Whitehouse v. Frost (10 out of 40 tons of oil), 
this is one of the plainest rules of law, and has been 
expressed by many judges. In 1833, Parke, J., said, 
in Dixon v. Yates,^ (46 puncheons of rum), " When there 
is a sal6 of goods generally, no property in them passes till 
delivery, because till then the very goods sold are not 
ascertained." This was quoted as the rule by Willes, J., 
in Oodts V. Rose,^ 

In 1844, Tindal, C.J., said, in Wilkins v. Bromhead,^ 
** a contract for the making of a chattel does not of itself 
vest the property in the chattel when completed, in the 
person giving the order." In 1857, Lord Campbell said,^ 
that " until appropriation by the one party, and an assent 
by the other, there can be no transfer of property.'* And 
in 1872, Bovill, C.J.,* " In the case of executory contracts 

1 12 East, 614. [1810.] 

2 5 B. & Ad. 313, 340 ; 2 N. & M. 177. [1833.] 

» 17 C. B. 229, 238 ; 25 L. J. C. P. 61 ; 1 Jur. N. S. 1173. [1855.] 

* 6 M. & G. 963, 972 ; 7 Scott, N. R 921 ; 13 L. J. C. P. 74 ; 8 Jur. 
83. [1844.] 

« Aldridge v. Johnson, 26 L. J. Q. B. 296, 299 ; 7 E. & B. 885 ; 3 Jur. 
N. S. 913. [1857.] 

6 HeilhiUt V. Hickson, L. R. 7 C P. .438, 449 ; 41 L. J. C. P. 228 ; 
27 L. T. 336 ; 20 W. R. 1035. [1872.] 
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where the goods are not ascertained, or may not exist at 
the time of the contract, from the nature of the trans- 
action no property in the goods can pass to the purchaser, 
by virtue of the contract itself." 

In Mirabita v. Imperial Ottoman Bank^ (600 tons 
lumber) Cotton, L.J., stated the principle of the decision, 
to be that "Under a contract for sale of chattels not 
specific, the property does not pass to the purchaser, unless 
there is afterwards an appropriation of the specific chattels 
to pass under the contract." 

The ascertainment may be made by the act of the 
buyer or the seller : it may be by selection, or dispatch, 
or by delivery : how far the buyer is bound when the 
goods are " ascertained " depends upon the original inten- 
tion of the contracting parties, the existence of a previous 
assent, &c. (Jennerv.Smith^), see section 17. Where the 
passing of the property is dependent on a condition, and 
that condition is not fulfilled, the property does not pass 
tliough the goods are ascertained {Godtd v. Rose^), (rape 
oil : delivery order). 

Example 1. — A., an oil merchant, agreed to sell 20 tons 
of oil out of his stock to B. There was no separation of 
any specific oil for B., therefore no property passed to him 
(White Y, Wilks^). 

Example 2. — A. agreed to buy 20 hogsheads of sugar 
from B., and accepted 4 hogsheads, which were delivered 
to him. He also consented to the appropriation to him 
by B. of 16 others, which were not delivered : the property 
in the latter also passed to him, and the case was taken 
out of the Statute of Frauds by the part acceptance 
(Rohde V. Thwaites)} 

17. — (1.) When there is a contract for the sale Property 

passes 

of specific or ascertained goods the property in when intended 

to pass. 

1 3 Ex. D. 164, 172 ; 47 L. J. Ex. 418 ; 88 L. T. 597. [1878.] 

' L. R."4 C. P. 270 (2 pockets of hops). [1869.] 

3 17 C. B. 229, 238 ; 25 L. J. C. P. 61 ; 1 Jur. N. S. 1173. [1855.] 

* 5 Taunt. 176 ; 1 Marsh. 2. [1813.] 

« 6 B. & C. 388 ; 9 D. & R. 293. [1827.] 
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them is transferred to the buyer at such time as 
the parties to the contract intend it to be trans- 
ferred. 

For example : " where by the conti'act itself the vendor 
appropriates to the vendee a specific chattel, and the latter 
thereby agrees to take that specific chattel and to pay the 
stipulated price, the parties are then in the same situation 
as they would be after a delivery of goods in pursuance of 
a general contract. The very appropriation of the chattel 
is equivalent to delivery by the vendor, and the assent of 
the vendee to take the specific chattel and to pay the 
price is equivalent to his accepting possession. The effect 
of the contract is to vest the property in the bargainee." 
Park, J., in Dixon v. Yates} 

Example. — If upon a sale of goods anything remains to 
be done by the buyer, e.g., testing, weighing, &c., and if it 
is the apparent intention of the pailies that the property 
shall pass to the buyer, it will pass though he has not 
done the act (Turley v. Bates^). See section 18, rr. 2, 3, 
for " something to be done by the seller." 

The memorandum prefixed to this Act when the Bill 
was first introduced, contained the following passage : — 

" In England the property in goods passes under a con- 
tract of sale as soon as the parties intend it to pass, 
whether the goods be delivered or not. In Scotland the 
rule of the civil law prevails, and the property in goods 
sold does not pass until delivery. It has, however, been 
pointed out by Lord Blackburn, that since the 19 & 20 
Vict. c. 60, s. 1, this distinction is of much less importance, 
for whenever the property would pass in England, the 
buyer in Scotland acquires d^jus ad rem, though not B,ju8 
in rem. The goods are at the buyer's risk and the seller's 
creditors cannot attach them ; see M'Bain v. Wallace, 
6 App Ca. 588." 

» 6 B. & Ad. 313, 340 ; 2 N. & M. 177. [1833.] 
« 2 H. & C. 200 ; 33 L. J. Ex. 48 ; 10 Jur. N. S. 368 ; 10 L. T. 36 
12 W. R. 438. [1863.] Fireclay to be weighed and carted away. 
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In Seath v. Moore} Lord Blackburn expressed the prin- 
ciple of law embodied in this section, and from Lord 
Watson s judgment it appears that the property in a 
chattel which is being constructed {e.g., a ship), may pass, 
piece by piece to the purchaser, if the facts warrant the 
assumption that such was the intention of the parties. 

at such time. — e.g., on dispatch, see Fragano v. Long ^ 
(hardware, Birmingham to Naples). See also section 32, 
post 

(2.) For the purpose of ascertaining the inten- 
tion of the parties regard shall be had to the 
terms of the contract, the conduct of the parties, 
and the circumstances of the case. 

This general rule, which has always been observed by 
the courts, is expanded in section 18. 

conduct of the parties ; see Logan v. Le Mesurier,^ and 
Gilmour v. Supple,"^ where evidence of conduct was given 
to show intention. 

18. — Unless a different intention appears, the R«ies for 

ascertaining 

following are rules for ascertaining the intention intention- 
of the parties as to the time at which the property 
in the goods is to pass to the buyer. 

liule 1. — When there is an unconditional con- 
tract for the sale of specific goods, in a 
deliverable state, the property in the goods 
passes to the buyer when the contract is 
made, and it is immaterial whether the 

1 11 App. Ca. 350, 370 ; 55 L. J. P. C. 54 ; 54 L. T. 690 ; 5 Asp. M C 
586. [1886.] 

2 4 B. & C. 219 ; 6 D. & R. 283. [1825.] 
» 6 Moo. P. C. 116. [1847.] 

* 11 Moo. P. C. 551. [1858.] 
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time of payment or the time of delivery, or 
both, be postponed. 

" Generally, where a bargain is made for the purchase 
of goods and nothing is said about payment or delivery, 
the property passes immediately." Per Bayley, J., in 
Slmrrions v. Svnft^ (stack of bark to be weighed), and 
again in Tarling v. Baxter^ (haystack on vendor*s land). 
The same was said by Parke, J., in Dixon v. Yatea^ 
(46 puncheons of rum). 

" Where a vendor and a vendee agree in a purchase 
and sale of a specific chattel, the moment the agree- 
ment is made the property passes." Per Erie, J., in 
Aldridge v. Johnson,* 

The property in the goods vests in the buyer when the 
contract is miade, " unless it can be shown such was not 
the intention of the parties." Per Sir C. Cresswell in 
GUmoury. Supple ;^ see also Lord Blackburn's judgment 
in Seath v. Moore^ (ship materials). 

Example. — A. agreed to sell a haystack to B., the hay 
not to be cut before payment on a day named. Sub- 
sequent loss by fire fell upon B., because the property had 
passed at once to him. Tarling v. Baxter ;^ cp. Martin- 
dale V. Smith'^ (6 stacks of oats). See also Dixon v. 
Yates^ (46 puncheons of rum : sub-sales) ; Chinery v. 
Viall? (sheep resold by vendor). 

Bule 2. — Where there is a contract for the sale 
of specific goods and the seller is bound to 
do something to the goods, for the purpose 

1 5 B. & C. 857, 862 ; 8 D. & R. 693. [1826.] 
3 6 B. & C. 360 ; 9 D. & R. 272. See section 20, post. [1827.] 
3 5 B. & Ad. 313, 340 ; 2 N. & M. 177. [1833.] 
* 26 L. J. Q. B. 296, 300 ; 7 E. & B. 885 ; 3 Jur. N. S. 913. [1857.] 
^ 11 Moo. P. C. 551, 566. [1858.] 

« 11 App. Ca. 350, 870 ; 55 L. J. P. C. 64 ; 54 L. T. 690 ; 5 Asp. 
M. C. 586. [1886.] 

7 1 Q. B. 389 ; 1 G. & D. 1 ; 5 Jur. 932. [1841.] 

8 5 H. & N. 288 ; 29 L. J. Ex. 180 ; 8 W. R. 629. [I860.] 
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of putting them into a deliverable state, 
the property does not pass until such 
thing be done, and the buyer has notice 
thereof. 

(This is Lord Blackburn's first rule "to ascertain 
intention;" see Effect of the Contract of Sale, 1845, 
pp. 151, 152). 

In Young v. Mathews} A. agreed to sell unfinished 
bricks to B., and as it was the intention of the parties that 
the property should pass at once, it did pass, though some 
of the bricks required burning by A., and were seized by 
A.'s landlord before delivery to B. In the similar case of 
Siw/moTis V. Swift,^ in the absence of evidence of such a 
definite intention, the property did not vest in the 
purchaser. A., the owner of a stack of bark, agreed to sell 
it to B., who agreed to take and pay for it on a day 
specified ; part was afterwards weighed and delivered, but 
no property passed in the remainder, the amount of which 
had never been ascertained. 

Example 1. — A. made spinning-machines for sale to B., 
and when they were altered so as to become " deliver- 
able,*' appropriated them to the contract, but without B.'s 
consent : no property passed {Atkinson v. Bell^). 

Example 2. — A. agreed to buy some timber from B., 
which the latter was to cut up (when measured), and 
transport to X. When B. became bankrupt, A. could not 
claim the timber which had not been cut up or dispatched, 
as no property in it had passed to him {Acraman v. 
Mon^e*). 

Note. — According to Wilde, C. J., this case " falls exactly 
within Rtugg v. Min^tt,"^ q.v. under Rule 3, post 

This " general rule of law " is stated by Keating, J., in 

1 L. R. 2 C. P. 127 ; 36 L. J. C. P. 61 ; 15 L. T. 182. [1866.] 

2 5B. &C. 857. [1826.]. 

» 8 B. & C. 277 ; 2 M. & R. 292. [1828.] 

* 8 C. B. 449 ; 19 L. J. C. P. 57 ; 14 Jur. 69. [1849.] 

» 11 East, 210. [1809.] 
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Jenner v. Smith} (2 pockets of hops), and by Lord Black- 
bum in Seath v. Moore^ (ship materials). 

Bule 3. — Where there is a contract for the sale 
of specific goods in a deliverable state, but 
the seller is bound to weigh, measure, test, 
or do some other act or thing with refer- 
ence to the goods for the purpose of 
ascertaining the price, the property does, 
not pass until such act or thing be done, 
and the buyer has notice thereof 

(This is Lord Blackburn's second rule ; loc, cit) Note 
the qualification governing ail these rules : " Unless a 
different intention appears ; " see Turley v. Bates? 
section 17 (1) supra. 

Example 1. — A. agreed to sell to B. a quantity of 
turpentine, unmeasured. B. employed A.'s warehouse- 
man to fill up certain casks ; the property passed to B. in 
these, but not in those not filled up. Nothing remained 
to be done to the former, except gauging, without which 
they could not be moved, and this was the buyer's 
business (Rugg v. Minett^). 

Example 2. — ^A. agreed to buy certain specific timber, 
to be measured after delivery by water at X. on a day 
named. A. paid for it provisionally, but as it was not 
delivered on the proper day, or at X., and was distributed 
by a storm before measurement, no property in it passed 
to A., although he took possession of part after the storm, 
paid salvage, &c. {Logan v. Le MesuHer^) ', see also 
Hanson v. Meyer ^ (starch at warehouse). 

» L. E. 4 C. P. 270, 276. [1869.] 

2 11 App. Ca. 350, 370 ; 65 L. J. P. C. 54 ; 54 L. T. 690 ; 5 Asp. M. C. 
586. [1886.] 

3 2 H. & C. 200 ; 38 L. J. Ex. 43 ; 10 Jur. N. S. 368 ; 10 L. T. 35 ; 
12 W. R. 438. [1863.] 

< 11 East, 210. [1809.] 

' 6 Moo. P. C. 116. [1847.] 

6 6 East, 614 ; 2 Smith, 670. [1805.] 
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Rule 4. — When goods are delivered to the 
buyer on approval or " on sale or return " 
or other similar terms the property therein 
passes to the buyer : — 

(a.) When he signifies his approval or accept- 
ance to the seller or does any other act 
adopting the transaction : 

(i.) If he does not signify his approval or ac- 
ceptance to the seller but retains the goods 
without giving notice of rejection, then, if 
a time has been fixed for the return of the 
goods, on the expiration of such time, and, 
if no time has been fixed, on the expiration 
of . a reasonable time. What is a reason- 
able time is a question of fact. 

(a.) See Blackburn on Sale (1845 edition) p. 167, 
quoting Swain v. Shejpherd} 

(6.) This is explained in Moss v. Sweet,^ where it is said 
to be " supported by the whole current of the authorities," 
except two cases then overruled. 

Example 1. — A., who had bought a horse " on 
approval " with a warranty which failed, was entitled to 
return it within the time agreed on for trial, and to 
recover the price paid although the horse met with an 
accident while in his possession, the accident not being 
due to his neglect {Head v. Tattersall ^). 

Example 2. — Where a horse was delivered to a buyer • 
to be tried for 8 days, and died on the third (its death not 
being due to the fault of either party) Denman, J., held 

1 iM.&Rob. 223. [1832.] 

« 16 Q. B. 493 ; 20 L. J. Q. B. 167 ; 15 Jur. 536. [1851.] 

» L. R. 7 Ex. 7 ; 41 L. J. 4 ; 25 L. T. 631 ; 20 W. R. 115. [1871.] 
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that no action would He for goods sold and delivered, as 
the sale had not become absolute {Elphick v. Barnes^). 

" sale or retur7i.'* — For the difference between agency 
and buying on "sale or return," see the judgments of 
James and Mellish, L.JJ., in Ex parte White? Where 
goods are sent by manufacturers to a person to be sold by 
him, and he pays for such of them as he has sold, by 
periodical settlements at trade prices, (he being at liberty 
to deal with the goods as he pleases) he is in the position 
of a person having goods " on sale or return '' and the 
relationship between him and the manufacturers is that of 
vendor and purchaser^ and not of principal and agent 
ihid). 

As to interference of strangers to prevent return of 
goods, see Ray v. Barker^ (jewellery upon sale or 
retura). 

time ... a reasonable time, — The tim^ runs from the 
receipt {Jacobs v. Harbach *). 

Bule 5. — (1.) Where there is a contract for the 
sale of unascertained or future goods by- 
description, and goods of that description 
and in a deliverable state are uncondition- 
ally appropriated to the contract, either by 
the seller with the assent of the buyer, or 
by the buyer with the assent of the seller, 
the property in the goods thereupon passes 
to the buyer. Such assent may be express 
or implied, and may be given either before 
or after the appropriation is made : 

1 5 C. P. D. 321 ; 49 L. J. C. P. 698 ; 29 W. K. 139 ; 44 J. P. 651. 
[1880.] 

2 L. R. 6 Ch. App. 897, 399. 402— in H. L. 21 W. R. 465. [1870.]. 

8 4 Ex. D. 279 ; 48 L. J. Ex. 569 ; 41 L. T. 265 ; 27 W. R. 745. 
[1879.] 
* 2 Times Rep. 419. [1886. J 
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Cotton, L.J., tersely expresses the law of rule 5, (1), and 
(2), and section 19, in his judgment in Mirabita v. iTnp. 
Ott Bank} " Under a contract for sale of chattels . . ." &c. 
See also Blackburn on Sale (1845 edition), p. 126. 

Until appropriation by the one party, and an assent by 
the other, there can be no transfer of property, but an 
d priori consent makes the property vest eo instanti 
when appropriated by the vendor to the contract. Per 
Campbell, C.J., in Aldridge v. Johnson'^ (100 qrs. barley). 
Upon this rule Jenner v. Smith ^ was decided. 

Example 1. — In Rohde v. Thwaitea * (given under sec- 
tion 16, sitpra;) Holroyd, J., said in his judgment (p. 393), 
" the selection of the goods by the one party, and the 
adoption of that act by the other, converts that which 
before was a mere agreement to sell into an actual sale, 
and the property thereby passes." 

Example 2. — ^A. agreed to buy butter " free on board, 
payment bill at two months froto the date of the lading ; 
to be sliipped, &c." Delay which occurred was waived, 
A. consenting to take invoice and bill of lading. The 
property thereby passed to him, and therefore he had to 
bear subsequent loss {Alexander v. Gardner^), 

" By the law of England the appropriation of a specific 
chattel by the vendor, and the agreement by the vendee to 
take that specific chattel, and pay the stipulated price, have 
the eflFect of vesting the property of the chattel in the ven- 
dee " (Lord Watson in Seath v. MoorCy^ ship materials). 

appropriated to the contract — Xote, — In the case ot 
a ship, or any other chattel in an incomplete state, 
" materials provided by the builder, and portions of the 
fabric, whether wholly or partially finished, although 
intended to be used in the execution of the contract, 

» 3 Ex. Div. 164, 172 ; 47 L. J. Ex. 418 ; 38 L. T. 697. [1878.] 

2 26 L. J. Q. B. 296, 299 ; 7 E, & B. 885 ; 3 Jur. N. S. 913. [1857.] 

3 L. R. 4 C. P. 270, 277. [1869.] 

* 6 B. & C. 388. [1827.] 

* 1 Bing. N. C. 671 ; 1 Scott, 281, 360 ; 3 D. P. C. 146 ; 1 Hodges, 
147. [1835.] 

« 11 App. Ca. 350, 378 ; 55 L. J. P. C. 54 ; 54 L. T. 690 ; 6 Asp. M. C. 
586. [1886.] 
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caDDOt be regarded as appropriated to the contract or as 
' iBold/ unless they have been affixed to, or, in a reasonable 
sense, made part of the corpus " (per Lord Watson).^ 

The following cases are important : — 

Woods V. RvssM} — Abbott, C.J., said, "As to the 
rudder and cordage, as they were bought specifically for 
the ship, though they were not actually attached to it, at 
the time his [vendor's] act of bankruptcy was committed, 
they seem to us to stand upon the same footing with the 
ship, and that if the defendant was entitled to take the 
ship, he was also entitled to take the rudder and cordage 
as parts thereof." The decision was, however, doubted 
in Wood V. BeU, infra. 

Tripp V. Armitage.^ — Where window sashes had been 
delivered by a builder upon premises which he was 
building, but were returned to him to be fitted with 
pulleys, it was held that the property in the sashes had 
not passed to the owners of the building. 

Wood v. Bell,^ — In the Exchequer Chamber, Jervis, C. J., 
said, " I agree that those things which have been 
fitted to and formed part of the ship would pass, 
even though at the moment they were not attached to 
the vessel. But I do not think that those things which 
had merely been bought for the ship, and intended for it, 
would pass to the plaintiff. Nothing that has not gone 
through the ordeal of being approved as part of the ship 
passes, in my opinion, under the contract.'* 

And see Anglo-Egyptian Navigation Co. v. Rennie} 

deliverable state. — See interpretation of terms, sec- 
tion 61. 

(2.) Where, in pursuance of the contract, the 
seller delivers the goods to the buyer or 

» 11 App. Ca. at p. 381. 
2 1 D & R. 68 ; 6 B. & Aid. 942. [1822.] 
» 4 M. & W. 687 ; 1 H. & H. 442. [1838.] 

M E. & B. 855, 362 ; 25 L. J. Q. B. 321, 324 ; 2 Jur. N. S. 664. [1856.] 
* L. R. 10 C. p. 271 ; 44 L. J. C. P. 130 : 82 L. T. 467 ; 23 W. R. 626. 
[1876.] 
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to a carrier or other bailee or custodier 
(whether named by the buyer or not) for 
the purpose of transmission to the buyer, 
and does not reserve the right of disposal, 
he is deemed to have unconditionally ap- 
propriated the goods to the contract. 

It is *' a proposition as well settled as any in law, that 
if a tradesman order goods to be sent by a carrier, though 
he does not name any particular carrier, the moment the 
goods are delivered to the carrier it operates as a delivery 
to the purchaser ; the whole property immediately vests 
in him." (Lord Alvanley, C.J., in Button v. Solornonson ^). 
The carrier was a common carrier not named by the 
buyer. See section 32 (1). 

In Tregelles v. Sewell,^ it was held (and affirmed in the 
Exchequer Chamber) that goods were unconditionally 
appropriated to the contract, and that the risk was there- 
fore transferred to the buyer, when they were shipped, 
and the bill of lading, and policy of insurance delivered 
although the contract said . . . "delivered at H., cost, 
freight, and insurance : payment by net cash in London, 
less freight upon handing bill of lading and policy of 
insurance . . /' Compare Brovme v. Hare ^ (10 tons oil 
at Rotterdam — ship lost) : in the Exchequer Chamber, 
Erie, J., said, " The property passed when the goods were 
placed free on board in performance of the contract." 
See also the Calcutta Co, v. De Mattos * (1,000 tons coal 
at Rangoon), especially Lord Blackburn's judgment ; and 
Fragano v. Long ^ (hardware, Birmingham to Naples). 

Custodier. — By this Act bailee in Scotland includes 
custodier : see section 62. 

1 3 B. & P. 582, 584. [1803.] 
3 7 H. & N. 574. [1862.] 300 tons old bridge rails. 
» 3 H. & N. 484 ; 4 H. & N. 822 ; 27 L. J. Ex. 372 ; 29 L. J Ex. 6. 
[1858.] 
< 32 L. J. Q. B. 322 ; 33 L. J. Q. B. 214. [1863.] 
6 4 B. & C. 219 ; 6 D. & R. 283. [1825.] 
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Reservation of 19._(i.) Where there is a contract for the sale 

right ot (lis- ^ ' 

poaai. ^£ specific goods or where goods are subsequently 

appropriated to the contract, the seller may, by 
the terms of the contract or appropriation, reserve 
the right of disposal of the goods until certain 
conditions are fulfilled. In such case, notwith- 
standing the delivery of the goods to the buyer, 
or to a carrier or other bailee or custodier for the 
purpose of transmission to the buyer, the property 
in the goods does not pass to the buyer until the 
conditions imposed by the seller are fulfilled. 

Conditions fulfilled. 

Example. — A. having rape oil at H.'s wharf, contracted 
to sell 5 tons thereof to B. ... "to be free delivered and 
paid for in 14 days in cash, less 2^ per cent, discount." 
H. gave A.'s clerk a transfer order addressed to B. acknow- 
ledging attornment. The clerk took this and the invoice 
to B., and offered them for a cheque, which was refused. 
No property passed to B., although he obtained the trans- 
fer order (without the clerk's consent), and subsequently 
delivery of the oil (Oodts v. Roae^), Willes, J., said, 
"The property in goods not specific certainly does not 
pass to the vendee until he assents to the appropriation 
made by the vendor, and upon his terms." 

delivery, — "Although there is an actual delivery to the 
vendee's agent, the vendor may annex terms to such 
delivery, and so prevent it from being absolute and irrevo- 
cable." Per Lord Chelmsford, L.C., in Schotsmans v. 
Lane. & Torh. Raihvay Go.^ 

In Ogg v. Shwter,^ Lord Cairns said, " Where the ship- 
per takes and keeps in his own or his agent's hands a bill 

» 17 C. B. 229, 238 ; 25 L. J. C. P. 61 ; 1 Jnr. N. S. 1]73. [1855.] 

2 L. K. 2 Ch. App. 332, 335 ; 36 L. J. Ch. 361 ; 16 L. T. 189 ; 15 W. R. 
537. [1867.] 

3 1 C. P. D.47,50; 45 L. J. C. P. 45 ; 33 L. T. 492 ; 24 AV. R. 100. [1875.] 
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of lading in this form (" to order *') to protect himself, this 
is effectual so far as to preserve him a hold over the 
goods until the bill of lading is handed over on the con- 
ditions being fulfilled, or at least until the consignee is 
ready and willing and offera to fulfil these conditions, and 
demands the bill of lading." See also Mirahita v. Imp. 
Ott BmiB (600 tons umber : B/E tendered), per Cot- 
ton, L.J., " the appropriation is not absolute, but . . . con- 
ditional only.*' 

When the condition is performed the property passes. 
ibid, 

right of disposal. — When this is reserved the seller 
may give a good title to the goods to a party other than 
the original purchaser, although by so doing he breaks his 
contract with the latter, Wait v. Baker ^ (500 quarters 
barley shipped) ; Gaba/rron v. Kreeft ^ (400 tons ore from 
Spain) ; Mirahita v. Imp. Ott. Bank.^ 

(2.) When goods are shipped, and by the bill 
of lading the goods are deliverable to the order 
of the seller or his agent, the seller is primd facie 
deemed to reserve the right of disposal. 

See (1 ) supra ; Ogg v. Shuter : * " the property remains 
in the shipper," Bramwell, L.J. (Mirabita v. Imp. Ott 
Bank^). See also the judgment of Cotton, L.J. (at 
p. 172). 

This rule holds even where the delivery is made into . 
the buyer's own ship. See Lord Chelmsford's judgment 
in Schotsmans v. Lane, d York. Raihvay Co.^ (buyer's 
ship used as general trader). 

1 3 Ex. Div. 164, 169, 172 ; 47 L. J. Ex. 418 ; 38 L. T. 597 (600 tons 
umber). [1878.] 

2 2 Ex. 1 ; 17 L. J. Ex. 307. [1848.] 

3 L. R. 10 Ex. 274 ; 44 L. J. Ex. 338 ; 33 L. T. 365 ; 24 \V. R. 146. 

[1876.] 
M C. P. D. 47, 50 ; 45 L. J. C. P. 45 ; 33 L. T. 492 ; 24 W. R. 100- 

[1875.] 
« L. R. 2 Ch. App. 332, 336 ; 36 L. J. Ch. 361 ; 16 L. T. 189 : 15 

W. R. 587. [1867.] 

N.S.Q. F 
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pri/md facie deemed to reserve. — In Joyce v. Swann} 
Williams, J. said, "The cases of Wait v. Baker ^ and 
Browne v. Hare^ appear to me clearly to establish the dis- 
tinction that if from all the facts it may fairly be inferred 
that the bill of lading was taken in the name of the seller 
in order to retain dominion over the goods, that shows that 
there was no intention to pass the property, but that if 
the whole of the circumstances lead to the conclusion that 
that was not the object, the form of the bill of lading has 
no influence on the result.'' 

(3.) When the seller of goods draws on the 
buyer for the price, and transmits the bill of 
exchange and bill of lading to the buyer together 
to secure acceptance or payment of the bill of 
exchange, the buyer is bound to return the bill of 
lading if he does not honour the bill of exchange, 
and if he wrongfully retains the bill of lading the 
property in the goods does not pa«s to him. 

Compare Oodte v. Rose, aupra, sub-section (1), Example. 

See Lord Caims's judgment in Shepherd v. Harrison^ 
(cotton : B/L and B/E together), where this rule is said to 
be perfectly clear, and well known to merchants. 

Bilk primd 20. — Unlcss othcrwisc agreed, the goods remain 
iTuhpr^rty, at the seller's risk until the property therein is 
transferred to the buyer, but when the property 
therein is transferred to the buyer, the goods are 
at the buyer's risk whether delivery has been 
made or not. 

1 17 C. B. N. S. 84, 102 (Guano. ** Anne and Isabella " ; policy). [1864.] 
< 2 Ex. 1 ; 17 L. J. Ex. 807 (500 qn. barley; B/L own order). [1848.] 
' 4 H. & N. 822 ; 29 L. J. Ex. 6 (10 tons rape-oil, f. o. b. Botterdam). 
1858.] 

. ♦L.R,5H.L,116,l88;40L,J.Q.B,148j24L.T.867j20W.R.l. [1871.] 
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Provided that where delivery has been delayed 
through the fault of either buyer or seller the 
goods are at the risk of the party in fault as 
regards any loss which might not have occurred 
but for such fault. 

Provided also that nothing in this section shall 
affect the duties or liabilities of either seller or 
buyer as a bailee or custodier of the goods of the 
other party. 

Where there is a conditional sale the goods are at the 
seller's risk till the condition is fulfilled. Elphick v. 
Barnes^ (see section 1 (4), Example 2 : see Simmons v. 
Swift^ (stack of bark to be weighed), section 18, rule 2 ; 
Head v. Tattersall^ (horse on trial : accident), section 7. 

In Fragano v. Long,^ a buyer of hardware to be sent 
from Birmingham to Naples, was entitled to bring an, 
action for negligence against the shipowner for damage in. 
transit, where it appeared upon a true construction of the 
contract that the property vested in the buyer when dis- 
patched from Birmingham. 

In Tarling v. Baxter,^ A. Skgreei to sell a haystack to B;i 
to be paid for Feb. 4th and allowed to stand on A.'s land 
till May 1st, not to be cut till paid for ; this was a con-t 
tract for immediate sale, and therefore subsequent loss by 
fire fell upon B. In Aleocander v. Gardner^ the buyers of 
butter accepted invoice and bill of lading from shippers, 
and were obliged to pay the price when the butter was 
lost by shipwreck. When a shipper of goods has done all 
that he was required to do by the contract and has 

• 

1 5 C. P. D. 321 ; 49 L. J. C. P. 698 ; 29 W. R. 189 ; 44 J. P. 651. 
[1880.] 

2 5 B. & C. 857. [18*26.] 

> L. E. 7 Ex. 7 ; 41 L. J. Ex. 4 ; 25 L. T. 631 ; 20 W. R. 115. [1871.] 

M B. & G. 219 ; 6 D. & B. 288. [1825.] 

» 6 B. & C. 360 ; 9 D. & R. 272. [1827.] 

» 1 Bing. N. C. 671 ; 1 Scott, 281 ; 3 D. P. C, 146. [1885.] 

r 2 
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delivered tbe documents the property passes, and the risk 
with it (TregeUes v. SewdV). 

Blackburn, J., thus expressed the law in Sweeting v, 
Tumer^ (auctioneer case), "It is thoroughly established 
that by the English law, whore a bargain and sale is com- 
pleted with respect to goods, and everything to be done 
on the part of the vendor before the property should pass 
has been performed, then the property vests in the pur- 
chaser, although the vendor still retains his lien, the price 
of the goods not having been paid ; and any accident 
happening to the goods subsequently, unless it is caused 
by default of the vendor — any calamity befalling them 
after the sale is completed — must be borne by the pur- 
chaser, and by parity of reasoning, any benefit to them is 
his benefit, and not that of the vendor." 

And in Martineau v. Kitching? the buyer of sugars 
" at seller's risk for two months,*' was held liable for the 
price when the goods were burnt in the seller's ware- 
houses more than two months after the sale, although the 
seller recovered general insurance on " goods sold but not 
delivered," which was, however, insufficient to cover the 
total loss. 

Note. — "If by the terms of the contract the seller 
engages to deliver the thing sold at a given place, and 
there be nothing to show that the thing sold was to be in 
tbe meantime at the risk of the buyer the contract is not 
fulfilled by the seller unless he delivers it accordingly." 
Cockbum, C.J. in Calcutta Co, v. De Mattoa^ (1000 tons 
steam coal : Rangoon). 

Transfer of Title. 
Sale by 21. — (l.) Subject to the provisions of this Act, 

person not the 

owner. where goods are sold by a person who is not the 

» 7 H. & N. 674, 586 (Ex. Ch.). [1862.] 

« L. B. 7 Q. B. 310, 813 ; 41 L. J. Q. B. 68 ; 25 L. T. 796 ; 20 W. R. 
185. [1871.] 

> L. R. 7 Q. B. 436 ; 41 L. J. Q. B. 227 ; 26 L. T. 836 ; 2Q W. R. 769. 
[1872.] 

♦ 32 L. J. Q, Bt 322, 355. [1863J. 
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owner thereof, and who does not sell them under 
the authority or with the consent of the owner, 
the buyer acquires no better title to the goods 
than the seller had, unless the owner of the goods 
is by his conduct precluded from denying the 
seller's authority to sell. 

Subject to the provisioTia of this Act. — See sections 22, 
23, 24. 

not the owner, — See Candy v. Lindsay ^ (contract in- 
duced by fraud, Blenkam, Blcnkiron). 

with the consent of the owner. — A person who has been 
intrusted with goods for sale, and whose authority has 
been put an end to, and who retains possession of the 
goods against the will of his principal, is not a person 
" intnisted with the possession of them " within the 
meaning of the Factors Act, 1842, (repealed by the 
Factors Act, 1889*), per Cockbum, C.J., Fuentes v. 
Montis.^ But this was altered by the statute (Act to 
amend the Factors Acts) 40 & 41 Vict. c. 39, s. 2, repro- 
duced by section 2 (2) of the Factors Act, 1889.* 

710 better title. — See Morley v. Attenborough* (no 
warranty of title in sale of unredeemed pledges as such). 

unless the owner of the goods, Jkc. — See Pickard v. 
Sears,^ where Lord Denman, C.J., said, " Where one by 
his words or conduct wilfully causes another to believe the 
existence of a certain state of things, and induces him to 
act on that belief, so as to alter his own previous position, 
the former is concluded from averring against the latter a 
different state of things as existing at the same time." 

This rule was explained and confirmed by Parke, B., in 

» 1 Q. B. D. 348 ; 2 Q. B. D. 96 ; 3 App. Ca. 459. [1878.] 
« 52 & 63 Vict. c. 45. 

3 L. R. 4 C. P. 93, 96 ; 38 L. J. C. P. 95 ; 19 L. T. 364 ; 17 W. R. 
208. [1868.] 
* 3 Ex. 500 ; 18 L. J. Ex. 148 ; 13 Jur. 282. [1849.] 
« 6 A. & E, 469, 474 ; 2 N. & P. 488. [1887.] 
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Freemam t, Cactx^ (aebnre of fpiocb: afertpmffgfai a»i 
conduct). See aim Csrr Y.IuJk If. Wl EttHway Car {mmr 
deliyerj of bleadung-powder), and Setan t. Lafime,^ CJL 
(whasfii^er, 2S tlicili be ^e). 

(2.) ProTided also that Qothiiig in this Act 
ahallaf&ct — 

(a.) The proTisoiis of the Factors Acts, or any 
enactment enabling the apparent owner of 
goods to dispose of them as if he were the 
true owner thereof; 



The Factors Act§.^i^. the Factors Act, 1S89,^ the 
Factors (Scotland) Act, 1890* (see Appendix), and anj 
enactmcfnt amending and sabstitated for the same (sec- 
tion es (1)). 

Section 26 reproduces verbatim secti<His 8 and 9 of that 
Act, omitting '^ or under anj offreement for sale, ple<%e, 
or other dispoation thereof." 

any enactment^ Jte. — See the Bills of Lading Act, 
1855,' and Sewdl t. Burdidt* (goods shipped to Poti: 
B/L shippers or assigns) ; the Bills of Sale Act, 1878 ^ 
(''apparent possession,*' &c), and the Bankruptcy Act, 
1883, s. 44.» 

(&) The validity of any contract of sale under 
any special common law or statutory 
power of sale or under the order of a 
court of competent jurisdiction. 

1 2 Ex. dM, 6S3 ; 6 D. & L. 187 ; 18 L. J. £x. 111. [1S4&] 

« L. R. 10 C. P. 307 ; 44 L. J. C. P. 109 : 31 L. T. 785 ; 23 W. R. 747. 

[1«75.1 
» 19 Q, B. D. 08 ; 56 L. J. Q. B. 415 ; 67 L. T. 547 ; 35 W. R. 749. 

[1887.] 

• 52 k 58 Vict. c. 45 ; 53 & 54 c. 40. 
M8 ft 19 Viet e. 111. 

• 10 App. Ca. 74. [1884.] 
Ml ft 42 Vict. c. 31. 

• 46 ft 47 Vict. c. 52, s. 44. 
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special . . . power of sale . . . — e,g,, sale by a pawnee, 
distrainor, sheiiflF, or niaster of a ship.^ See the Pawn- 
brokers Act, 1872 » : 56 Geo. III. c. 50, 1816 (farming 
stock taken in execution) : 2 Wm. & M. c. 5, and the Law 
of Distress Amendment Act, 1888 * 

order of a court — See Bules of the Supreme Court, 
Order 50, rule 2. It shall be lawful for the Court or 
a judge, on the application of any party, to make any 
order for the sale, by any person or persons named in 
such order, and in such manner and on such terms as the 
Court or judge may think desirable, of any goods, wares or 
merchandise, which may be of a perishable nature or 
likely to injure from keeping, or which for any other just 
and sufficient reason it may be desirable to have sold 
at once. 

22. — (1.) Where goods are sold in inaxket overt, Market oTcrt. 
according to the usage of the market, the buyer 
acquires a good title to the goods, provided he 
buys them in good faith and without notice of 
any defect or want of title on the part of the 
seller. 

market overt — As to what is market overt, see Ben- 
jamin on Sale, 4th ed., p. 8. Case of Market Overt} — 
Crane v. London Dock Co} (opium : interpleader). 

The goods must be openly exposed in bulk in the 
market, and the whole transaction completed there. 
ibid. 

It seems undecided whether a sale to a shop-owner in 
the City of London is a sale in market overt. See ffar- 

1 Note.— These examples were inserted in the Bill as it originally stood. 
« 35 & 36 Vict. c. 93. 
3 51 & 62 Vict. c. 21. 
* 5 Rep. 83, b. [1596.] 

» 5 B. & S. 813 ; 33 L. J. Q. B. 224 ; 10 Juir. N. S. 984 ; 10 L. T. 372 : 
12W.R.745. [1864.] 
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greave v. Spink^ (pearls stoleD), where Wills, J., discussed 
the law. 

a good title. — This is qualified by section 24, post. (Re- 
vesting of property in stolen goods on conviction of 
oflfender : Larceny Act.) 

(2.) Nothing in this section shall affect the law 
relating to the sale of horses. 

The sale of horses in market overt, where 31 Eliz. c. 12, 
is not conoplied with, has merely the effect of a sale out of 
market overt. See Moi^an v. Pitt^ (horses in market 
overt). See appendix, p. 156. 

(3.) The provisions of this section do not apply 
to Scotland. 

See Bell's Principle of the Law of Scotland, 9th ed., 

§ 527. 

"In England this {i,e, sale in Market Overt) overcomes 
the right of the true owner ; but it is not so in Scotland . . . 
But if a purchaser in public market have fairly disposed 
of the thing to another, before any claim made by the 
owner, he will not be bound to restore to the owner the 
price which he has received, unless in so far as it shall 
exceed what he himself paid, to which extent he is a 
gainer by the loss of the original owner." 

Pale under 23. — When the seller of goods has a voidable 

Toidable title. 

title thereto, but his title has not been avoided at 
the time of the sale, the buyer acquires a good 
title to the goods, provided he buys them in good 
faith and without notice of the seller's defect of 
title. 

1 1892, 1 Q. B. 25 ; 65 L. T. 650 ; 61 L. J. Q. B. 318 ; 40 W. R. 
254, 

2 42 L. J. Q. B. 47 ; 28 L. T. 554 ; 21 W. B. 525. [1873.] 
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a voidable title, — A contract for the sale of goods, 
obtained by fraud on the part of the purchaser, is void 
only at the election of the vendor ; and it is too late to 
declare such election after the goods have passed into the 
hands of a bond fide purchaser (White v. Garden} (70 
tons iron : B/E fictitious). 

And if the goods have been seized by the first owner 
the innocent second buyer can maintain trover, ibid. 

See also In re Reed^ (wine merchant, undischarged 
debtor). 

In Cundy v. Lindmy'^ (contract induced by fraud — 
Blenkarn, Blenkirou), Lord Cairns said,* " If it turns out 
that the chattel has come into the hands of the person 
who professed to sell it, by a de facto contract, that is to 
say, a contract which has pui^ported to pass the property 
to him from the owner of the property, there the pur- 
chaser will obtain a good title, even although afterwards 
it should appear that there were circumstances connected 
with that contract which would enable the original owner 
of the goods to reduce it and to set it aside, because these 
circumstances so enabling the original owner of the goods, 
or of the chattel, to reduce the contract and to set it aside, 
will not be allowed to interfere with a title for valuable 
consideration obtained by some third party during the 
interval while the contract remained unreduced." 

In this case the House of Lords held that owing to the 
fraud of the supposed buyer there was no contract by 
which any property in the goods could possibly have 
passed. 

Example. — A. made advances to B. on security of flour 
warehoused in A.'s name. Subsequently C. made ad- 
vances to B. on the same security, and B., having fraudu- 
lently procured the delivery order from A., handed it to C, 
who, without notice of the fraud, sold the flour to repay 
himself. C. was not liable to A. for conversion of the 

1 10 C. B. 919 ; 20 L. J. C. P. 166 ; 15 Jur. 630. [1851.] 

2 3 Ch. D. 123 ; 45 L. J. Bk. 120 ; 34 L. T. 664 ; 24 W. R. 904. [1376.] 

3 1 Q. B. D. 348 ; 2 Q. B. D. 96 ; 3 App. Ca. 459. [1878.] 
* 3 App. Ca. at p. 464. 
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Reresting of 
property in 
Btolea 

goods on con- 
viction of 
offender. 



flour, though A. could have avoided B.'s title on the ground 
of fraud before B. had parted with the delivery order 
(Babcock v, Lawaon^). 

24. — (1.) Where goods have been stolen and 
the oflfender is prosecuted to conviction, the pro- 
perty in the goods so stolen revests in the person 
who was the owner of the goods, or his personal 
representative, notwithstanding any intermediate 
dealing with them, whether by sale in market 

overt, or otherwise. 

(2.) Notwithstanding any enactment to the 

contrary, where goods have been obtained by 

fraud or other wrongful means not amomiting to 

larceny, the property in such goods shall not 

revest in the person who was the owner of the 

goods, or his personal representative, by reason 

only of the conviction of the oflfender. 

any enactment to the contrary, — See the Larceny Act, 
1861, section 100,* Appendix, p. 163. 

The decision of the House of Lords in Bentley v. 
Vilmont^ carried the law on this subject further than it 
had ever gone before, and ignored the distinction between 
a contract under which a vendor voluntarily parts with 
his goods, and a mere change of possession by larceny. In 
that case the owner of goods was induced by fraud to part 
with them under a voluntary contract of sale : after a sub- 
sale in market-overt to innocent purchasers the frau- 
dulent first-buyers were prosecuted to conviction by the 
original owner : therefore under the Larceny Act, 1861, 

1 4 Q. B. D. 894 ; 48 L. J. Q. B. 524 ; 27 W. R. 886. [1879.] 

9 24 & 25 Yict c. 96, s. 100. 

' 12 App. Co. 471, 477 ; 57 L. J. Q. B. 18 ; 57 L. T. 854. [1887.] 
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section 100,^ the property in the goods revested in the 
latter. Lord Watson said,* "I havo great difficulty in 
supposing that the Legislature as an incentive to the 
prosecution of crime, deliberately intended in the case 
where the property has been passed by the Act of the 
original owner to deprive the honest purchaser both of his 
goods and of his money ; but I have been unable to put a 
reasonable construction upon the language of section 100, 
which will avoid that inequitable result . . . The 
language of the clause leaves no room for making any dis- 
tinction between goods obtained by fraudulent pretences 
without the property passing, and goods obtained by the 
same means under a voidable contract of sale ; and it is 
for these reasons that I am constrained to hold that the 
respondent must prevail." 

This section of the present Act follows the line and 
makes the distinction indicated by Lord Watson, and 
therefore alters the law to that extent, both as regards 
BenUey v. ViLvfiont? and the Larceny Act. 

For reimbursement of innocent purchaser by prisoner's 
money, see 30 & 31 Vict c. 35, s. 9 (Criminal). 

No action lies against an innocent purchaser in market- 
overt who has disposed of the goods, even with notice, 
before conviction of the oflFender. Horwood v. Smiih^ 
(trover for sheep, stolen). 

(3.) The provisions of this Section do not apply 
to Scotland. 

25. — (1.) Where a person having sold goods seiier or 

,. . . • r XT. J ^ buyer in pos- 

contmues or is m possession oi the goods, or oi session after 

sale. 

the documents of title to the goods, the dehvery 
or transfer by that person, or by a mercantile 
agent acting for him, of the goods or documents 

> 24 & 26 Vict. c. 96, s. 100. 

2 12 App. Ca. 471, 477 ; 67 L. J. Q. B. 18 ; 57 L. T. 854. [1887.] 

» 2 T. R. 750 ; 2 Lcacli, C. C. 586, b. [1788.] 
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of title under any sale, pledge, or other disposition 
thereof, to any person receiving the same in good 
faith and without notice of the previous sale, shall 
have the same effect as if the person making the 
delivery or transfer were expressly authorised by 
the owner of the goods to make the same. 

This is section 8 of the Factors Act, 1889,^ reproduced 
verbatiifii, except that the following words are omitted 
after " disposition thereof," " or under any agreement for 
sale, pledge, or other disposition thereof." See Appendix, 
p. 164, for the whole Act. 

(2.) Where a person having bought or agreed 
to buy goods obtains, with the consent of the 
seller, possession of the goods or the documents 
of title to the goods, the delivery or transfer by 
that person, or by a mercantile agent acting for 
him, of the goods or documents of title, under any 
sale, pledge, or other disposition thereof, to any 
person receiving the same in good faith, and with- 
out notice of any lien or other right of the original 
seller in respect of the goods, shall have the same 
effect as if the person making the delivery or 
transfer were a mercantile agent in possession of 
the goods or documents of title with the consent 
of the owner. 

This is section 9 of the Factors Act, 1889,^ reproduced 
verbatim, except that the following words are omitted 

> 62 & 53 Vict. e. 45. 
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after " other disposition thereof : " " or under any agree- 
ment for sale, pledge, and other disposition thereof." See 
Appendix for the whole Act. 

A vendor in possession of furniture under a hire and 
purchase agreement with the plaintiff, sold and delivered 
it, before the last payment was due or paid, to the 
defendant, who received it in good faith and without 
notice. — Heldy that the sale was within section 9 of the 
Factors Act, 1889,^ and therefore valid {Lee v. Butler)? 

(3.) In this section the term mercantile agent 
has the same meaning as in the Factors Acts. 

"Tnercantile agent*' — Section 1 of the Factors Act, 
1889,^ contains the following definition : — The expression 
" mercantile agent " shall mean a mercantile agent having, 
in the customary course of his business as such agent, 
authority either to sell goods, or to consign goods for the 
purpose of sale, or to buy goods, or to raise money on the 
security of goods. 

Factors Acts, — See section 61. 

26. — (1.) A writ of fieri facias, or other writ of Effect of writs 

^ ^ ' ^ ./ ^ of execution. 

execution against goods shall bind the property 
in the goods of the execution debtor as from the 
time when the writ is delivered to the sheriff to 
be executed ; and, for the better manifestation of 
such time, it shall be the duty of the sheriff, 
without fee, upon the receipt of any such writ to 
endorse upon the back thereof the hour, day, 
month, and year when he received the same. 

This replaces section 16 of the Statute of Frauds,^ 
repealed by this Act. 

» 62 & 63 Vict. c. 45. 

2 1893, 2 Q. B. 318 ; 62 L. J. Q. B. 591 ; 42 W. R. 88. 

5 29 Car. 2, c. 8, s. 15. 
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Provided that no such writ shall prejudice the 
title to such goods acquired by any person in 
good faith and for valuable consideration, unless 
such person had at the time when he acquired his 
title notice that such writ or any other writ by 
virtue of which the goods of the execution debtor 
might be seized or attached had been delivered 
to and remained unexecuted in the hands of the 
sheriff. 

Instead of section 1 of the Mercantile Law Amendment 
Act, 1856,* repealed by this Act. 

(2.) In this section the term "sheriff" includes 
any oflScer charged with the enforcement of a writ 
of execution. 

notice of the writ. — See Oladatone v. Padwick,^ where 
the point was raised as to the validity of a bill of sale of 
farming stock given by an execution debtor after a writ of 
JL fa. was actually in the hands of the sheriff for execution. 
The case was eventually decided upon the point as to 
whether there had been an actual seizure of the goods 
under the Mercantile Law Amendment Act, 1856,^ sec- 
tion 1, but the Court made some remarks as to what 
would constitute notice sufficient to remove the case out 
of this section. Bramwell, B., stated ^ that notice to the 
effect that a fi. fa. would probably be delivered to the 
sheriff did not amount to notice sufficient to take the 
case out of the section. He said, ** A notice of something 
certain and inevitable — as of the rising of the tide — 
though given beforehand, might perhaps after the event 

1 19 & 20 Yicti c. 97» s. 1. Appendix, p. 162. 
3 L. R. 6 Ex. 203, 211 ; 40 L. J. Ex. 154 ; 25 L. T. 96 ; 19 W. R. 
1064. [1871.] 
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be treated as notice of the fact^ but this cannot be said 
with respect to what is merely probabla" 

The decision, therefore, only amounts to this, that even 
where it is practically certain that execution is about 
to issue, or has issued, although the writ has not been 
delivered to the sheriff, the execution debtor can give 
a perfectly valid title to a sale made bond fide and for 
valuable consideration. 

(3.) The provisions of this section do not apply 
to Scotland. 
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PART 111. 

Performance of the Contract. 
Duties of 27. It is the duty of the seller to deliver the 

seller and *^ 

buyer. goods, and of the buyer to accept and pay for 

them, in accordance with the terms of the con- 
tract of sale. 

(Rules as to delivery, wrong quantity, instalments, 
delivery to carrier, risk, &c. follow below.) 

See Calcutta Co. v. De Mattoa^ (1000 tons steam 
coals : Eangoon), where Oockburn, C. J., said, that " if by 
the terms of the contract the seller engages to deliver the 
thing sold at a given place, and there be nothing to shew 
that the thing sold was to be in the meantime at the risk 
of the buyer, the contract is not fulfilled by the seller 
unless he delivers it accordingly." 

duty of the seller. — Where the goods are in the pos- 
session of a bailee, subject to charges in that behalf, there 
is an implied undertaking on the part of the seller that 
they shall be delivered to the buyer on his application 
within a reasonable time, and readiness to pay the charges 
thereon. Buddie v. Green ^ (slates at Camden wharf). 

the buyer. — ^A buyer of goods acquires a right of pro- 
perty by the contract of sale, yet he does not acquire a 
right of possession to the goods until he pays or tenders 
the price. Bloxam v. Saunders.^ 

See also sections 28, 39 (1), 41 (a), 'post, 

1 32 L. J. Q. B. 322, 355 ; 33 L. J. Q. B. 214. [1863.] 

2 27 L. J. Ex. 33 ; 3 H. & N. 996. [1857.] 
M B. * C. 941 ; 7 D, & R, 396. [1825.] 
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Example. — A. agreed to sell hops to B., and delivered 
account of weights and samples: payment by trade custom 
was to be the second subsequent Saturday, but was not 
made. On B.'s bankruptcy A. sold without B.'s consent. 
B.'s assignees could not maintain trover for value of the 
hops on tender of warehouse dues {Bloxam v. Saunders ^). 

If the buyer refuses " to accept and pay for " the goods, 
the seller has a right of action (which is not aflfected by 
his selling the goods to another buyer) for damages for 
breach of contract: Maclean v. Dunn^ (wool resold at 
a loss by vendor). 

The presumption that the seller is to do the first act, 
i.e. to deliver the goods, may be rebutted by shewing that 
"by the terms of the contract of sale," something was first 
to be done by the buyer; so in Armitage v. Insole^ it 
was held that an action for breach of a contract to deliver 
coal on boai'd a vessel at Cardiflf was not maintainable, for 
want of averment by the plaintifiF that he was ready and 
willing to receive, &c., and had named a ship, &c. 
Stanton v. Austin * was a similar case. 

28. — Unless otherwise agreed, delivery of the Payment and 

deliyery are 

goods and payment of the price are concurrent ^^'^^VJT®'^* 

o ^ V A conditions. 

conditions, that is to say, the seller must be ready 
and willing to give possession of the goods to the 
buyer in exchange for the price, and the buyer 
must be ready and willing to pay the price in 
exchange for possession of the goods. 

In Lockett v. Nicklin^ (2 casks of railway grease), 
Alderson, B. said of the Statute of Frauds, " Under that 
statute a contract to deliver goods without mentioning a 

» 4 B. & C. 941 ; 7 D. & R. 396. [1825.] 

2 4 Bing. 722 ; 1 M. & P. 761. [1828.] 

» 14 Q. B. 728 ; 19 L. J. Q. B. 202 ; 14 Jur. 619. [1850.] 

* L. R. 7 C. P. 651 ; 41 L. J. C. P. 218. [1872.] 

» 2 Ex. 93, 100 ; 19 L. J. Ex. 403. [1848.] 

N.S.G. G 
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time for payment, means that the delivery and the pay- 
ment shall be contemporaneous acts." 

In an action for damages for non-delivery, the plaintiff 
must aver readiness to accept and pay for the goods : Mor- 
ton V. Lamb ^ (200 quarters of wheat). Compare Payn- 
ter V. James,^ where two-thirds of the freight of goods 
was to be paid " on right delivery of the cargo," and it 
was held that delivery and payment were to be concurrent 
acts, and the master was not bound to deliver the cargo 
unless the consignee paid, or was ready to pay, the balance 
of the freight. See also King v. Reedman^ (presumption 
may be rebutted), Bloxam v. Saunders,'^ swpra, section 27. 

unless otherwise agreed. — Where A. bought sheep on 
credit, and left them in the seller's custody, a re-sale of 
them by the latter was held to be a conversion, though A. 
had not paid the price {Ghinery v. Viall ^). 

Usage of trade. — See Field v. Lelean.^ Sale of mining 
shares : payment and delivery concuiTent conditions. 

Rules as to 29, — (l.) Whether it is for the buyer to take 

delivery. 

possession of the goods or for the seller to send 
them to the buyer, is a question depending in 
each case on the contract, express or implied, 
between the parties. Apart from any such con- 
tract, express or implied, the place of delivery is 
the seller's place of business, if he have one, and 
if not, his residence : Provided that, if the con- 
tract be for the sale of specific goods, which to 
the knowledge of the parties when the contract is 

' 7 T. R. 126. [1797.] 
2 L. R. 2 C. P. 348. [1867.] 
8 49 L. T. 473. [1884.] 

M B. & C. 941 ; 7 D. & R. 396 (hops to be paid for 2nd subsequent 
Saturday). [1825.] 

5 29 L. J. Ex. 180 ; 5 H. & N. 288 ; 8 W. R. 629. [I860.] 

6 6 H. & N. 617 ; 30 L. J. Ex. 168 ; 7 Jur. N. S. 918 ; 4 L. T. 121 ; 9 
W. R. 387. [1861.] 
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made are in some other place, then that place is 
the place of deUvery. 

the place of delivery is the seller's place of business. — 
i.e., " the seller's duty to deliver the goods is satisfied by 
his aflfording to the buyer reasonable facilities for taking 
possession of the goods at the place where they are at the 
time the contract of sale is made, or in the case of goods 
to be manufactured at the place of manufacture " (as the 
section originally stood in the Lord Chancellor's Bill). 

depending on the contract. — e.g., the insertion of the 
words f. 0. b. means that the goods are to be shipped, &c. 

some other place. — If the goods are in the possession of 
a third person, see sub-section (3) and section 27 : Buddie 
V. Green ^ (slates at Camden wharf). 

No action lies against a seller who has directed a bailee 
of goods to attorn to a buyer, if after attornment a creditor 
of the seller seizes or removes the goods : Wood v. Tassell ^ 
(hops). 

Where the goods are on board ship, the indorsement 
and delivery of the bill of lading operates as a symbolical 
delivery of the cargo. Per Bowen, L.J. : Sanders v. Mac- 
lean ^ (old iron rails, B/L tendered). 

As to delivery on ship-board, see Armitage v. Insole^ 
(coal on board, Cardiflf), supra, section 27. 

(2.) Where, under the contract of sale, the 
seller is bound to send the goods to the buyer, 
but no time for sending them is fixed, the seller 
is bound to send them within a reasonable time. 

a reasonable time. — In StaHup v. Macdonald ^ 
(non-acceptance of linseed oil) it was held on appeal 

1 27 L. J. Ex. 33. [1857.] 
3 6 Q. B. 234. [1844.] 

3 11 Q. B. D. 327, 341 ; 52 L. J. Q. B. 481 ; 49 L. T. 462 ; 31 W. R. 
698. [1883.] 
* 14 Q. B. 728 ; 19 L. J. Q. B. 202 ; 14 Jur. 619. [1850.] 
8 6 M. & G. 593 ; 7 Scott, N. R. 269 ; 12 L. J. 0. P. 477. [1843.] 

o 2 
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that, as tender of the goods was made to the de- 
fendant at an hour "which left time enough for com- 
pleting the delivery before midnight of the last day, 
named in the contract, it was suflBcient: however, the 
jury had found that the time of delivery was not a rea- 
sonable one. Parke, B., said,^ *' Where a thing is to be 
done anywhere a tender a convenient time before mid- 
night is suflScient. Where the thing is to be done at a 
particular place, and where the law implies a duty on 
the party to whom the thing is to be done to attend, that 
attendance is to be by daylight, and a convenient time 
before sunset. . . . Where personal attendance of another 
is not necessary, things done in the night are good." 

As to time being of the essence of the contract, see 
section 10. 

What is a reasonable time is a question of fact : sec- 
tion 56, post 

(3.) Where the goods at the time of sale are 
in the possession of a third person, there is no 
deKvery by seller to buyer unless and until such 
third person acknowledges to the buyer that 
he holds the goods on his behalf; provided 
that nothing in this section shall affect the opera- 
tion of the issue or transfer of any document of 
title to goods. 

No ''delivery order," however, is necessary : per Lord 
Den man, O.J. : Wood v. Taasell ^ (hops : attornment of 
bailee). 

no delivery hy the seller.— In Oodts v. Ruse^ (see sec- 
tions 4 (3), 16) there was no attornment to satisfy this 
rule, although the buyer got possession of the delivery 

> 6 M. & G. 625. 

J« 6 Q. B. 234. [1844.] 

» 17 C. B. 229 ; 25 L. J. C. P. 61 ; 1 Jur. N. S. 1178. [1855.] 
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order, and obtained delivery of the goods, so he was liable 
in an action of trover. 

third person acknowledges, &c, — The " transit " from 
the seller to the buyer does not terminate until attorn- 
ment of the carrier : JEx parte Cooper; ^ but see section 45. 

(4.) Demand or tender of delivery may be 
treated as ineffectual unless made at a reasonable 
hour. What is a reasonable hour is a question of 
fact. 

See Startup v. MacdonaZd,^ supra, subsection (2). 

(5.) Unless otherwise agreed, the expenses of 
and incidental to putting the goods into a deliver- 
able state must be borne by the seller. 



30. — (1.) Where the seller deUvers to the buyer DeUyery of 
a quantity of goods less than he contracted to quantity, 
sell, the buyer may reject them, but if the buyer 
accepts the goods so dehvered he must pay for 
them at the contract rate. 

less than he contracted to sell. 

Example 1. — A. agreed to sell to B. 25 tons of pepper, 
shipped at a certain time. Only 20 tons complying with 
the terms of the contract were shipped. B. was entitled 
to reject the 20 tons, and to insist upon delivery of 
25 tons according to the contract (Reuter v. Sala^). 
(Brett, L.J., dissented.) See section 11 (2), (3), ante. 

It was settled in Hoare v. Rennie,^ that if the seller of 

1 11 Ch. D. 68 ; 48 L. J. Bk. 49 ; 40 L. T. 105 ; 27 W. R. 618. [1879.] 
3 6 M. & G. 693 ; 7 Scott, N. R. 269 ; 12 L. J. C. P. 477. [1843.] 
» 4 C. P. D. 239 ; 48 L. J. C. P. 492 ; 40 L. T. 476 ; 27 W. R. 631. 
[1879.] 
* 5 H. & N. 19 ; 29 L. J. Ex. 73. [1859.] 
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goods deliverable by instalments at the outset sends less 
than he is bound to deliver, so as to begin with a breach, 
he cannot compel the purchaser to accept and pay, but 
in Simpson v. Crippin} neglect on the buyer's part to 
take delivery of more than a small quantity of a proper 
first instalment, was held to be not a sufficient breach to 
entitle the seller to rescind the contract. Bramwell, L.J. 
(in Honck v. Milller,^ infra), said of this case that part 
performance distinguished it from Hoare v. Eennie? In 
Honck v. Muller^ Bramwell and Baggallay, L.JJ., held 
that Hoare v. Rennie^ was rightly decided, and that 
where the buyer of 2,000 tons of pig-iron, deliverable at 
once or in three instalments, failed to take the first in- 
stalment, the seller was entitled, on giving notice, to 
cancel the contract. 

Note. — In Simpson v. Gripping Blackburn and 
Lush, JJ., declined to follow Hoare v. Rennie? as they 
could not understand it. The buyer must do some 
unequivocal act intimating his intention to abandon the 
contract, or to regard it as subsisting : Freeth v. Burr * 
(250 tons pig-iron : delay), ^er Lord Coleridge, C.J. See 
section 31, post 

Note. — The latter part of this sub-section seems to over- 
rule Waddington v. Oliver^ (100 bags hops : 12 delivered), 
and to follow Oxendale v. Wetherell,^ which was approved 
of in Colonial Insurance Co, v. Adelaide Marine In- 
surance Co!^ (wheat delivered on board). 

Example 2. — A. agreed to sell to B. 250 bushels of 
wheat deliverable by a certain time, but only delivered 
part. Before the expiration of the time named B. could 

» L. B. 8 Q. B. 14 ; 42 L. J. Q. B. 28 ; 27 L. T. 646 ; 21 W. R. 141. 
[1872.] 

3 7 Q. B. D. 92 ; 50 L. J. Q. B. 529 ; 45 L. T. 202 ; 29 W. R. 830. 
[1881.] 

8 5 H. & N. 19 ; 29 L. J. Ex. 73. [1859.] 

4 L. B. 9 C. r. 208, 213 ; 43 L. J. C. P. 91 ; 29 L. T. 773 ; 22 W. B. 
370. [1874.] 

* 2N. B. (B. &P.)61. [1805.] 
« 9 B. & C. 386 ; 4 M. & E. 429. [1829.] 

7 12 App. Ca. 138 ; 56 L. J. P. C. 19 ; 66 L. T. 173 ; 35 W. B. 636. 
[1886.] 
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reject this, but afterwards if this had not been done, 
A. could recover the price of the part delivered (Oocen- 
dale V, Wetherell ^). 

(2.) Where the seller delivers to the buyer a 
quantity of goods larger than he contracted to 
sell, the buyer may accept the goods included in 
the contract and reject the rest, or he may reject 
the whole. If the buyer accepts the whole of the 
goods so dehvered he must pay for them at the 
contract rate. 

In Renter v. Sala^ (25 tons black pepper, Penang), 
Thesiger, L.J., stated the rule : ". . . subject to the 
moderate margin, the sellers cannot call upon the buyers 
to accept any greater or less quantity of the article 
bargained for than the specified quantity." 

Example. — A. ordered 2 dozen of port and 2 dozen of 
sherry from B. on approval. B. sent 4 dozen of each. 
A., who returned it nearly all, was only liable for the wine 
he actually kept {Hart v. JUills ^). 

In Gunliffe v. Handson * (10 hogsheads of claret : 
Bordeaux), Parke, B., said, "the delivery of 15 hogsheads 
under a contract to deliver 10, is no performance of that 
contract, for the person to whom they are sent cannot tell 
which are the 10 that are to be his ; and it is no answer 
to the objection to say that he may choose which ten 
he likes, for that would be to force a new contract 
upon him." 

(3.) Where the seller deUvers to the buyer the 
goods he contracted to sell mixed with goods of a 

1 9 B. & C. 386 ; 4 M. & R. 429. [1829.] 

3 4 C. P. D. 239, 244 ; 48 L. J. C. T. 492 ; 40 L. T. 476 ; 27 W. R. 
631. [1879.] 
3 15 M. & W. 85 ; 15 L. J. Ex. 200. [1846.] 
< 6 Ex. 903, 906 ; 20 L. J. Ex. 325. [1861.] 
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different description not included in the contract, 
the buyer may accept the goods which are in 
accordance with the contract and reject the rest, 
or he may reject the whole. 

Example 1. — A. ordered some particular kinds of 
crockery of B., who sent a smaller quantity, and in the 
same invoice and ciate other goods not ordered. A. was 
entitled to reject the whole. {Levy v. Green}) 

In the Exchequer Chamber^ the buyer was held 
justified in his refusal not only because of the trouble and 
risk of breakage in separating the goods, but also because 
he otherwise might have been supposed to have accepted 
the whole of the articles. 

Example 2. — A agreed to buy Aberdare and Ruabon 
coals from B., who, after delivering some of each, shot into 
the same heap as the latter some inferior coals. After 

6 tons of this mixture had been used and the inferiority 
thereby discovered, A. was entitled to reject the rest of 
the mixture. {Nicholson v. Bradfield Union?) 

(4.) The provisions of this section are subject 
to any usage of trade, special agreement, or 
course of dealing between the parties. 

Instalment 31, — (i.) Unlcss othcrwisc agreed, the buyer of 

goods is not bound to accept delivery thereof by 
instalments. 

Note. — The delivery of the first instalment would be a 
delivery of " a quantity of goods less than he contracted 
to sell," and therefore the buyer might reject them under 
section 30. 

> 8 E. & B. 575. [1857.] 

2 1 E. & E. 969 ; 28 L. J. Q. B. 319 ; 5 Jur. N. S. 1245 ; 7 W. R. 486. 
[1859.] 

3 L. R. 1 Q. B. 620 ; 35 L. J. Q. B. 176 ; 14 L. T. 830 ; 14 W. R. 731 ; 

7 B. & S. 747. [1866.] 
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(2.) Where there is a contract for the sale of 
goods to be dehvered by stated instalments, which 
are to be separately paid for, and the seller makes 
defective deliveries in respect of one or more 
instalments, or the buyer neglects or refuses to 
take delivery of or pay for one or more instal- 
ments, it is a question in each case depending on 
the terms of the contract, and the circumstances 
of the case, whether the breach of contract is a 
repudiation of the whole contract or whether it is 
a severable breach giving rise to a claim for com- 
pensation but not to a right to treat the whole 
contract as repudiated. 

This rule makes it unnecessary to reconcile the 
apparently conflicting decisions mentioned under section 

30 (1) : they may be treated as Lord Blackburn and Lord 
Bramwell treated them in Mersey Steel and Iron Co, v. 
Kaylor} as given upon the construction of the particular 
contracts. In tlie latter case Lord Selbome adopted 
Lord Coleridge's rule in Freeth v. Burr^ sayin^^ : " You 
must look at the actual circumstances of the case in order 
to see whether the one party to the contract is relieved 
from its future performance by the conduct of the other ; 
you must examine what that conduct is so as to see 
whether it amounts to a renunciation, to an absolute 
refusal to perform the contract, such as would amount to 
a rescission, if he had the power to rescind, and whether 
the other party may accept it as a reason for not perform- 
ing his part." See section 11 (3). 

1 9 App. Ca. 434 ; 9 Q. B. D. 648 ; 51 L. J. Q. B. 676 ; 47 L. T. 369 ; 

31 W. R. 80. [1884.] 

3 L. R. 9 C. P. 208 ; 43 L. J. C. P. 91 ; 29 L. T. 773 ; 22 W. R. 370. 
(250 tons pig-iron : delay). [1874.] 
3 9 App. Ca. at p. 438. 
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D^veryto 32, — (i,) Where, in pursuance of a contract of 

sale, the seller is authorised or required to send 
the goods to the buyer, delivery of the goods to 
a carrier, whether named by the buyer or not, for 
the purpose of transmission to the buyer is primd 
facie deemed to be a delivery of the goods to the 
buyer. 

Nothing remains to be done by the seller (see 
section 18) except the duty mentioned in sub-section (2) 
posty the property passes, and the goods are at the buyer s 
risk, but the rule is subject to certain limitations, see 
sections 34, 44. In 1803 it was "a proposition as well 
settled as any in the law, that if a tradesman order goods 
to be sent by a carrier, though he does not name any 
particular carrier, the moment the goods are delivered to 
the carrier it operates as a delivery to the purchaser ; the 
whole property immediately vests in him . . . ." (Lord 
Alvanley, C.J., in Dutton v. Soloinonson ;^) and in 1813 
Lord EUenborough said,^ " A delivery of goods to a carrier 
or wharfinger with due care and diligence is sufficient to 
charge the purchaser, but he has a right to require that in 
making this delivery, due care and diligence shall be 
exercised by the seller." In Fragano v. Longy^ 1825, 
the conditions of a contract of sale having been fulfilled, 
and the goods dispatched to the buyer at Naples — pay- 
ment to be three months after arrival — the property 
vested in him on delivery to the carrier, and he was 
entitled to bring an action for damages in transit. 
Holroyd, J., said,* " When goods are to be delivered at a 
distance from the vendor, and no charge is made by him 
for the carriage, they become the property of the buyer as 



1 3 B. & P. 582. [1803.] 

' Btickman v. Levi, 3 Camp. 414. [1813.] 

3 4 B. & C. 219 ; 6 D. & R. 233. [1825.] 

4 4 B. & C. 223. 
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soon as they are sent off/' Alexander v. Gardner^ 
1835, was held to come within that case, and the 
defendants liable to pay for butter lost by shipwreck 
(though it was " payment, bill at two months from the 
date of landing ") as they had accepted the invoice and 
bill of lading. See also Galcittta Co. v. De Mattos ^ (1,000 
tons steam coal : Rangoon). 

primd facie. — The "delivery" may be restricted, if the 
goods are shipped, by the bill of lading : for example, in 
Wait V. Baker^ the seller made out the bill of lading to 
himself " or assigns," and subsequently, in breach of his 
contract with the buyer, endorsed it to another. No pro- 
perty passed to the buyer. 

The parties " may intend that the vendor shall deliver 
the goods to the carrier, and that when he has done so he 
shall have fulfilled his undertaking so that he shall not be 
liable in damages for a breach of contract, if the goods 
do not reach their destination, and yet they may intend 
that the whole or part of the price shall not be payable 
unless the goods do arrive." Per Blackburn, J., in Gal- 
cutta Go, v. De Mattos^ (1,000 tons steam coal : Rangoon), 

contract of sale, — An agreement for sale " on approval '* 
would not be such a " contract of sale." 

As to delivery to a carrier being " a receipt " to satisfy 
section 4 of this Act, see section 4: Cusach v. Robinson^ 
(156 firkins butter), &c. 

See section 18, r. 5 (2), Appropriation by delivery ; sec- 
tion 17, " intention ; " section 20, '•' risk.'' 

(2.) Unless otherwise authorised by the buyer, 
the seller must make such contract with the 
carrier on behalf of the buyer as may be reason- 

1 1 Bing. N. C. 671 ; 1 Scott, 281 ; 3 D. P. C. 146 ; 1 Hodges, 147. 
[1835.] 

3 32 L. J. Q. B. 322, 328. [1863.] 

8 2 Ex. 1 ; 17 L. T. Ex. 307 (500 qrs. barley). [1848.] 

* 1 B. & S. 299 ; 30 L. J. Q. B. 261 ; 7 Jur. N. S. 542 ; 4 L. T. 506 ; 
9 W. R. 735. [1861.] 
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able having regard to the nature of the goods 
and the other circumstances of the case. If the 
seller omit so to do, and the goods are lost or 
damaged in course of transit, the buyer may 
decline to treat the delivery to the carrier as a 
delivery to himself, or may hold the seller respon- 
sible in damages. 

In giving judgment in Clarke v. Hutchins} Lord Ellen- 
borough, C.J., said, " Ifc was his (i.e., the seller's) duty to do 
whatever was necessary to secure the responsiblity of the 
carriers for the safe delivery of the goods, and to put them 
into such a course of conveyance, as that in case of a loss the 
defendant might have his indemnity against the carriers.'* 

" A delivery of goods to a carrier or wharfinger, with due 
care and diligence, is sufficient to charge the purchaser, 
but he has a right to require that in making this delivery 
due care and diligence shall be exercised by the seller.'* 
Per Lord EUenborough in Buckman v. Levi.^ 

(3.) Unless otherwise agreed, where goods are 
sent by the seller to the buyer by a route involv- 
ing sea transit, under circumstances in which it is 
usual to insure, the seller must give such notice 
to the buyer as may enable him to insure them 
during their sea transit, and, if the seller fails to 
do so, the goods shall be deemed to be at his risk 
during such sea transit. 

In Scotland it was the law that the seller should give 
the buyer timeous notice of shipment, otherwise the goods 
remained at the seller's risk : Bell's Principles of the Law 

1 14 E. 475. [1811.] 
» 3 Camp. 414. [1813.] 
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of Scotland, 9th ed., ss. 88 and 118 ; see cases there 
cited. 



33. — Where the seller of goods agrees to deliver B-isk where 

*-' " goods we 

them at his own risk at a place other than that delivered at 

^ distant place. 

where they are when sold, the buyer must, never- 
theless, unless otherwise agreed, take any risk of 
deterioration in the goods necessarily incident to 
the course of transit. 

' This was the decision in Bull v. Robison} Manufac- 
tured hoop-iron was sent to Liverpool by canal, at the 
request of the buyer : it arrived rusty, the rusting being 
" necessarily incident to the course of transit," the buyer 
was bound to accept it. However, that case was not cited 
in Beer v. Walker j^ which decided that on a sale of rab- 
bits, to be sent to Brighton, there was an implied con- 
dition that they should reach the customer not only " in 
a good state, but so as that he may have an opportunity 
of selling them, or consuming them" after their arrival. 

Semble, the present Act must be taken to overrule the 
apparent inconsistency between these cases, or to dis- 
tinguish the latter, on the ground that rabbits do not 
necessarily become unfit for food by being sent by rail, 
or on the implied condition as to quality. See sec- 
tion 14 (2). It is doubtful what effect the insertion of 
" at his own risk'' has on the law. The cases cited would 
be reconcileable with each other, and with the law here 
enunciated, if it is to be taken that in the first the hoop- 
iron was sent at the buyer's risk by a route obviously 
likely to be detrimental, and chosen by the buyer, and 
that in the second, as the seller undertook to deliver them 
in the ordinary way at Brighton, he " agreed to deliver 
them at his own risk." 

> 10 Ex. 342 ; 24 L. J. Ex. 165 ; 2 C. L. R. 1276. [18U.] 
2 46 L. J. C. P. 677 ; 37 L. T. 278 ; 26 W. R. 880. [1877.] 
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Kminfng 34.— (l.) Where goods are delivered to the 
the goods. buyer, which he has not previously examined, he 
is not deemed to have accepted them unless and 
until he has had a reasonable opportunity of 
examining them for the purpose of ascertaining 
whether they are in conformity with the contract. 
(2.) Unless otherwise agreed, when the .seller 
tenders delivery of goods to the buyer, he is 
bound, on request, to afford the buyer a reason- 
able opportunity of examining the goods for the 
purpose of ascertaining whether they are in con- 
formity with the contract. 

See Sale by Sample, section 16 (2) b. 

reasonable opportunity. — See Tsherwood v. Whitmore ^ 
(2,000 hats in casks) : " A tender of goods does not mean 
delivery or offer of packages containing them, but an offer 
of those packages, under such circumstances that the 
person who is to pay for the goods shall have an 
opportunity afforded him before he is called on to pai't 
with his money, of seeing that those presented for his 
acceptance are in reality those for which he bargained." 
Parke, B.'^ (Pettit v. Mitchell^ distinguished). 

Unless otherwise agreed, — See Pettit v. Mitchell,^ 
printed rules of sale by auction ; there is no implied con- 
dition, that the buyer may inspect and measure the lots 
after buying, but before paying remainder of purchase 
money. 

reasonable opportunity, — See Heilbutt v. Hickson^ 

1 11 M. & W. 347 ; 2D. N. S. 548 ; 12 L. J. Ex. 318 ;. 7 Jur. 635. [1843.] 

2 11 M. & W. at p. 350. 

3 4 M. & G. 819 ; 12 L. J. C. P. 9 ; Car. & M. 424 ; 5 Scott, N. R. 
721 ; 6 Jur. 1016. [1842.] 

* L. R. 7 C. P. 488 ; 41 L. J. C. P. 228 ; 27 L. T. 336 ; 20 W. R. 1085. 
[1872.] 
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(shoes for French army : section 15 (2) c, Example 3, and 
sections 35 and 36). Brett, J., held that as regarded 
latent defects not discoverable on an ordinary inspection, 
this "reasonable opportunity '* did not occur till the shoes 
sold by the contract were opened by the sub-buyers, and 
therefore the buyer ^ was entitled to reject the goods 
although he had treated them as his own. The majority 
of the Court, Bovill, C.J., and Byles, J., held the opposite 
view. 

35. — The buyer is deemed to have accepted the Acceptance.' 
goods when he intimates to the seller that he has 
accepted them, or when the goods have been 
deHvered to him, and he does any act in relation 
to them which is inconsistent with the ownership 
of the seller, or when after the lapse of a reason- 
able time, he retains the goods without intimating 
to the seller that he has rejected them. 

Acceptance. — See section 4. When the buyer has 
"accepted the goods," he cannot rescind the contract, 
section 11 (3) ; for Kemedies of the Buyer, see section 53. 

Example 1. — A. buys from B. 15 sacks of flour, and 
uses 2 sacks after discovering its defective quality; he 
cannot afterwards rescind the contract. Per Jervis, C.J. 
{Harnor v. Groves'^), 

Example 2. — ^A. agreed to sell army shoes to B., know- 
ing they w^ere for a sub-sale in France for a winter 
campaign. B. inspected and paid for the shoes, and 
forwarded them to France. Having thus dealt with them 
as his own propery, he had '^ accepted ** them, and could 
not reject them and recover the price when the sub- 
buyers refused them on account of a latent defect. Per 
Bovill, C.J., and Byles, J. {Heilbutt v. Hickson^), 

1 15 C. B. 667 ; 3 C. L. R. 406. [1855]. 

2 L. R. 7 C. r. 438 ; 41 L. J. C. P. 228 ; 27 L. T. 336 ; 20 W. R. 1035. 
[1872.] 



96 THE SALE OF GOODS ACT, 1893. 

Mere acts of inspection are not " inconsistent with the 
ownership of the seller, and do not even amount to 
' acceptance ' so as to satisfy section 4," Taylor v. Smith^ ; 
but an order after inspection, to a carrier to send on goods 
to a sub-buyer, takes away the right of rejection, 
Perkins v. BelU 

Buyer not QQ^ — Uiiless otherwisG agreed, where goods are 

"^oo"^ "j®®*®^ delivered to the buyer, and he refuses to accept 
them, having the right so to do, he is not bound 
to return them to the seller, but it is sufficient if 
he intimates to the seller that he refuses to 
accept them. 

In Heilbutt v. Hiclcaon? A. agreed to supply B. with 
army shoes knowing they were intended for a French sub- 
contract with C, and it was a term of the contract that A. 
should take back shoes refused by C. on account of their 
having paper soles. When C. on this account rejected the 
shoes, some were at Lille, and some at a wharf in England. 
B. was entitled to reject them at those places on giving 
notice to A., and to recover the price paid. Bovill, C.J., 
said,* "... where a purchaser is entitled to reject goods, 
and give notice to the vendor that he has done so, the 
latter is bound to take them away ; and if he omits to do 
so, they remain at his risk, as was laid down by Bayley, J. 
in Okell v. Smith.^ . . . ^We think the defendants were 
bound to take them back at that place, and that as the 
shoes were rejected by the plaintififs, and due notice given 
to the defendants, the shoes remained at the risk of the 

1 [1893] 2 Q. B. 65 ; 61 L. J. Q. B. 331 ; 67 L. T. 39 ; 40 W. R. 486. 
[1892.] 

« [1893] 1 Q. B. 193 ; 62 L.' J. Q. B. 91 ; 67 L. T. 792 ; 41 W. B. 195. 

« L. R. 7 C. P. 438 ; 41 L. J. C. P. 228 ; 27 L. T. 836 ; 20 W. R. 
1035. [1872.] 

* L. R. 7 C. P. 452. 

* 1 Stark. 109. 

* L. R. 7 C. P. 454. 
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defendants, and were their property, and that they are 
liable to repay to the plaintiffs the whole of the price paid 
for those shoes." 

See also the judgment of Brett, J, In Orimoldby v. 
Wells^ the latter judge referred^ to the former case and 
explained his judgment, " it was as if the inspection were 
by the contract to take place at Lille." He also said * : 
" He may in fact return them, or oflFer to return them ; 
but it Ls suflScient, I think, and the more usual course is, 
to signify his rejection of them by stating that the goods 
are not according to contract, and they are at the vendor's 
risk. No particular form is essential ; it is sufficient if he 
does any unequivocal act showing that he rejects them." 
Lord Chelmsford's judgment in Gouaton v. Chapman^ 
(wine sold by auction by sample) which seemed to indicate 
that the goods ought to be returned or placed in neutral 
custody, was explained. The words of this section are 
taken from Orimoldby v. Wella,^ See also Lucy v. 
Moujlet} 

37. — ^When the seller is ready and willing to Liabiuty of 

buyer for 

deliver the sfoods, and requests the buyer to take negiectiDg or 

*^ •*• •' refusing de- 

deli VOry, and the buyer does not within a reason- ^i^e^y of goods. 

able time after such request take delivery of the 
goods, he is liable to the seller for any loss occa- 
sioned by his neglect or refusal to take delivery, 
and also for a reasonable charge for the care and 
custody of the goods. Provided that nothing in 
this section shall affect the rights of the seller 



1 L. R. 10 C. P. 391 ; 44 L. J. C. P. 203 ; 32 L. T. 490 ; 23 W. R. 524. 
[1876.] , 
« L. P. 10 C. P. 395, 396. 
» L. R. 10 0. P. 395. 
* L. R. 2 H. L. Sc. 250. [1872.] 
6 5 H. & N. 229 ; 29 L. J. Ex. 110. [I860.] 

N.S.G. H 
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where the neglect or refusal of the buyer to take 
delivery amounts to a repudiation of the contract. 

'* If the buyer does not cany away the goods bought 
within a reasonable time, the seller may charge him 
warehouse room ; or he may bring an action for not 
removing them, should he be prejudiced by the delay. 
But the buyers neglect does not put an end to the 
contract : " Lord Ellenborough in Oreaves v. Ashlin ^ 
(50 quarters oats, resold by vendor). 

» 3 Camp. 426. [1813.] 
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PART IV. 

Rights op Unpaid Seller against the Goods. 

38, — (1.) The seller of goods is deemed to be unpaid seiur 
an " unpaid seller " within the meaning of this . 
Act— 

(a.) When the whole of the price has not been 
paid or tendered ; 

Note. — " The sale of a specific chattel on credit, though 
that credit may be limited to a definite period, transfers 
the property in the goods to the vendee, giving the vendor 
a right of action for the price, and a lien upon the goods, 
if they remain in his possession till that price be paid : " 
Lord Denman, C.J., in Martindode v. Smith ^ (6 stacks 
of oats). See section 18, rule 1. 

the whole of the price, — Mellish, L.J., in giving the 
judgment of the Court of Appeal, in Ex parte Chalmers,^ 
said, ". . . when the purchaser becomes insolvent . . • 
the seller, notwithstanding he may have agreed to allow 
credit for the goods, is not bound to deliver any more 
goods under the contract until the price of the goods not 
yefc delivered is tendered to him ; and if a debt is due to 
him for goods already delivered, he is entitled to refuse to 
deliver any more till he is paid the debt due for those 
already delivered, as well as the price of those still to be 
delivered." 

1 1 Q. B. 389, 395 ; 1 G. & D. 1*; 1 Q. Bi 389 ; 5 Jur. 932. [1841.] 

2 L. R. 8 Ch. 289, 291 ; 42 L. J. Bk. 37 ; 28 L. T. 325 ; 21 W. R. 349. 
[1873.] 

H 2 
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(b.) When a bill of exchange or other negoti 
able instrument has been received as con- 
ditional payment, and the condition on 
which it was received has not been fulfilled 
by reason of the dishonour of the instru- 
ment or otherwise. 
(2.) In this part of this Act the term " seller '* 
includes any person who is in the position of a 
seller, as, for instance, an agent of the, seller to 
whom the bill of lading has been indorsed, or 
a consignor or agent who has himself paid, or is 
directly responsible for, the price. 

(6.) bill of exchange. — The giving of acceptances in 
pursuance of a contract is not an absolute payment, but 
conditional on the acceptance being met; upon the 
insolvency of the acceptors the vendor's lien on the goods 
revives: the fact that the vendors have negotiated the 
bill makes no difference : Gunn v. Bolckow ^ (iron rails ; 
payment by acceptances). See also Dixon v. Yates ^ 
(4p; puncheons rum), section 42, post, &c. 

(2.) " seller." — In Cassaboglou v. Gibb ^ (wrong kind 
of opium), which seems to be now so far overridden, it 
was held that the relation between principal and agent 
was not changed to that between buyer and seller, merely 
because the latter had himself paid or made himself 
responsible for the price. See Blackburn on Sale, p. 214, 
and Ireland v. Livingstone.^ In that case Lord Black- 
burn said,^ "And the legal eflfect of the transaction 

» L. R. 10 Ch. 491 ; 44 L. J. Oh. 732 ; 32 L. T. 781 ; 23 W. R. 
739. [1875.] 

2 5 B. & Ad. 313 ; 2 N. & M. 177. [1833.] 

3 11 Q. B. D. 797 ; 52 L. J. Q. B. 538 ; 48 L. T. 850 ; 32 W. R. 138. 
[1883.] 

* L. R. 5 H. L. 395 ; 41 L. J. Q. B. 201 ; 27 L. T. 79. [1872.] 
» L. R. 5 H. L. at p. 409. 
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between the commission merchant, and the consignee, 
who has given him the order, is a contract of sale passing 
the property from the one to the other ; and consequently 
the commission merchant is a vendor, and has the right of 
one as to stoppage in transitu" See also the Bills of 
Lading Act, 1855.^ (Appendix, p. 161.) 

See Feise v. Wray? and a long list of subsequent 
decisions given in Benjamin on Sale, 4th ed., p. 844. 

39. — (1.) Subject to the provisions of this Act, Unpaid Beiier', 

rights. 

and of any statute in that behalf, notwithstanding 
that the property in the goods may have passed 
to the buyer, the unpaid seller of goods, as such, 
has by impUcation of law — 

(a.) A lien on the goods or right to retain them 
for the price while he is in possession of 
them; 

Note. — lien, — " The buyer's right in respect of the price 
is not a mere lien which he will forfeit if he parts with 
the possession, but grows out of his original ownership and 
dominion, and payment or a tender of the price is a condi- 
tion precedent on the buyer's part, and until he mates 
such payment or tender he has no right to the possession : " 
Bayley, J., in Bloocam v. Saunders^ (hops resold by 
vendor). See section 41, (1) (a.), post 

in possession, — The lien remains, even if the goods 
have been sold by the purchaser to a sub-purchaser, 
unless the character of his possession has changed by his 
doing some act to show he holds as warehouseman for 
a sub-vendee : Blackburn on Sale, 1845 edition, p. 224. 
In Dixon v. Yates ^ (46 puncheons of rum), Parke, B., 
said, ". . . every vendor has a lien until he is paid. It is 

1 18 & 19 Vict. c. Ill, 8. 1. 

2 3 £a8t, 93. [1802.] 

3 4 B. & C. 941, 948 ; 7 D. & R. 396. [1825.] 

^ 5 B. & Ad. 313, 341 ; 2 N. & M. 177. [1838.] 
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true that their lien was suspended as long as the bills 
were running, but it revived as soon as they were dis- 
honoured." 

(b,) In case of the insolvency of the buyer, a 
right of stopping the goods in transitu 
after he has parted with the possession of 
them ; 

(c.) A right of re-sale as limited by this Act. 

(6.) 'parted vnth the possession. — " If the goods are 
actually delivered to an agent of the vendee employed by 
him to receive delivery, the vendor is divested of his right 
of stoppage in transitu^' Per Lord Chelmsford, L.C., in 
Schotsmane v. Lane, & York, Ry, Co} (buyer's ship used 
as general trader). So where goods were shipped on 
board a vessel belongitjg to the purchaser, but employed 
as a general trader, and the bills of lading made the goods 
deliverable to the purchaser or assigns, the "transit" 
ended on shipment, ibid, 

(c.) re-sale, — See section 48. If before actual delivery 
the vendor re-sells the property while the purchaser is in 
default, the re-sale will not authorise the latter to consider 
the contract rescinded so as to entitle him to recover back 
any deposit of price, or to resist paying any balance which 
may be still due : Page v. Cowasjee ^ (ship retaken from 
buyer and re-sold). 

(2.) Where the property in goods has not passed 
to the buyer, the unpaid seller has, in addition to 
his other remedies, a right of withholding delivery 
similar to and co-extensive with his rights of lien 

1 L. R. 2 Ch. 332, 335 ; 36 L. J. Oh. 361 ; 16 L. T. 189 ; 15 W. R. 
537. [1867.] 

2 L. R. 1 P. C. 145 ; 3 Moo. P. C. N. S. 499 ; 12 Jur. N. S. 361 ; 14 
L. T. 176. [1866.] 
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and stoppage in transitUy where the property has 
passed to the buyer. 

has not passed. — ^As to when the property passes, see 
sections 17 and 18, swpra. 

right of withholding delivery. — Ix. the buyer cannot 
maintain trover either against the seller, or against a third 
person who has wrongfully removed the goods {Lord, v. 
Price^j, because he has not the right of property and right 
of possession. See the judgment of Bayley, J., in Bloocam 
V. Saunders^ (eight pockets of hops). If the buyer 
cannot maintain trover even when the property has 
passed, a fortiori he cannot do so where the property has 
not passed. 

40, — In Scotland a seller of goods may attach Attachment 

bj seller in 

the same while in his own hands or possession by Scotland. 
arrestment or poinding ; and such arrestment or 
poinding shall have the same operation and effect 
in a competition or otherwise as an arrestment or 
poinding by a third party. 

Arrestment is the diligence whereby the debtor in a 
moveable debt or obligation is interpelled from making 
payment or delivery to his creditor until the debt due to 
the arrester by the arrestee's creditor is paid or secured. 
BelFs " Dictionary of the Law of Scotland." 

Poinding is the Scotch law diligence whereby the 
property of the debtor's moveables is transferred to the 
creditor using the diligence ; it is real or personal ; a third 
kind corresponds to distress damage feasant, ibid. 

Competition. The term is most frequently applied to 
those contests which arise on bankruptcy between 

1 L. K. 9 Ex. 54 ; 43 L. J. Ex. 49 ; 30 L. T. 271 ; 22 W. E, 318. 
[1874.] 

2 4 B. & C. 941 ; 7 D. & R. 396. [1825.] 
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creditors claiming in virtue of their respective securities or 
diligences, ibid. 

Unpaid Seller s Iden. 

Seller's lien. 41. — (l.) Subject to the provisions of this Act, 
the unpaid seller of goods v^ho is in possession 
of them is entitled to retain possession of them 
until payment or tender of the price in the fol- 
lowing cases, namely : — 

(a.) Where the goods have been sold witjiout 

any stipulation as to credit ; 
(S.) Where the goods have been sold on credit, 

but the term of credit has expired ; 
(c.) Where the buyer becomes insolvent. 
(2.) The seller may exercise his right of lien 
notwithstanding that he is in possession of the 
goods as agent or bailee or custodier for the buyer. 

Lord Denman, C.J., said, in Martindale v. Smith^ 
(6 stacks of oats), " The vendor's right to detain the thing 
sold against the purchaser must be considered as a right 
of lien till the price is paid, not a right to rescind the 
bargain." 

The lien is taken away by tender of the price, ibid, 

(a.) Bloxatn v. Saunders ^ (hops re-sold by vendor). See 
section 27, Duties of seller and buyer. 

the buyer, — Section 39 (a.), lien, Bayley, J., said (loc. 
cit at p. 948), " Where goods are sold and nothing is said 
as to the time of the delivery at the time of payment, and 
everything the seller has to do with them is complete, the 

1 1 Q. B. 389, 396 ; 1 G. & D. 1 ; 5 Jiir. 932. [1841.] 

2 4 ?>. & C. 941 ; 7 D. & R. 396. [1825.] 
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property vests in the buyer, so as to subject him to the 
risk of any accident which may happen to the goods, and 
the seller is liable to deliver them whenever they are 
demanded, upon payToent of the price, but the buyer has 
no right to have possession of the goods till he pays the 
price," 

(b,) Lord Denman, C.J., said, in Martindale v. Smith^ 
(6 stacks of oats), " The sale of a specific chattel on credit, 
though that credit may be limited to a definite period, 
transfers the property in the goods to the vendee, giving 
the vendor a right of action for the price, and a lien upon 
the goods, if tbey remain in his possession till that price 
be paid." 

(c.) Bayley, J., in the judgment cited above {Bloxam v. 
Saunders), said,^ " Whether default in payment when the 
credit expires will destroy his right of possession if he 
has not before that time obtained actual possession, and 
put him in the same situation as if there had been no 
bargain for credit, it is not now necessary to inquire, 
because this is a case of insolvency, and in case of insol- 
vency the point seems to be perfectly clear {Hanson v. 
Meyer^ i&c"). This was quoted by Sir Barnes Pea- 
cock in the judgment of the Judicial Committee of the 
Privy Council in Qince v. Richardson^ (tea: vendors 
also warehousemen). He also said,*". . . as the goods 
remained in the possession of the vendors, and no actual 
delivery had been made to the purchasers, the vendors 
lien revived upon the insolvency of the vendees." 

See also Diocon v. Yates ^ (46 puncheons of rum). 

Note. — " The right to stop does not require the vendee 
to have been found insolvent." Per Dr. Lushington in 
''The Tigress:'^ 

M Q. B. at p. 395. 

2 4 B. & C. at pp. 948, 949. 

3 6 East, 614 ; 2 Smith, 670. [1805.] 

< 3 App. Ca. 319, 324 ; 47 L. J. P. C. 48 ; 36 L. T. 677 ; 26 W. R. 
358. [1877.] 

5 5 B. & Ad. 313 ; 2 N. & M. 177. [1833.] 

« 32 L. J. Adm. 97, 99 ; B. & L. 38 ; 8 L. T. 117 ; 9 Jur. N. S. 361 ; 
IIW. R. 538. [1863.] 
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But in In re Phoenix Bessemer Steel Co.} where a 
company had called a meeting of its principal creditors 
and asked for an extension of credit on existing contracts, 
it was held that there was no such insolvency as would 
entitle the sellers to refuse to deliver goods except for 
cash payments under a contract then existing. 

(2.) bailee for the buyer, — The vendor may become 
warehouseman of the goods sold, but so long as the actual 
possession of them has not been delivered to the purchaser 
the lien of the former is revivable by the insolvency of the 
latter, (Grice v. Richardson^), 

Part deiiyeiy. 42. — Where an unpaid seller has made part 
delivery of the goods, he may exercise his right 
of lien or retention on the remainder, unless such 
part delivery has been made under such circum- 
stances as to show an agreement to waive the Ken 
or right of retention. 

Example. — A. sold 46 puncheons of rum in B/s ware- 
house to C, and received bills in payment, which were 
dishonoured at maturity, C. becoming bankrupt. C. had 
received delivery orders (the recognised mode of delivery) 
for a few puncheons, and had marked, coopered, and gauged 
the casks, and sold 26 puncheons to D., who paid for them. 
C. had never acquired the actual possession of the rum, 
and on his dishonouring his acceptances, A. had a lien on 
it for the price, and the sub-vendee could not claim 
against him {Dixon v. Yates ^). 

Parke, J., said,* " If the part be delivered with an intent 
to separate that part from the rest, it is not an inchoate 
delivery of the whole, so as to divest the right of property 
out of the vendor.'' This was approved of as a correct 

» 4 Ch. Div. 108 ; 46 L. J. Ch. 115 ; 35 L. T. 776 ; 25 W. R. 187. 
[1876.] 

2 3 App. Ca. 319, 324 ; 47 L. J. P. C. 48 ; 36 L. T. 677 ; 26 W. R. 358. 
[1877.] 

3 5 B. & Ad. 313 ; 2 N. & M. 177. [1833.] 
< 5 B. & Ad. at p. 341. 
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statement of the law by Lord Blackburn, in his judgment 
in Kemp v. Falk ^ (salt shipped : B/L to bank. See post, 
section 44). 

See Bloxam v. Saunders ^ (hops re-sold by vendor), and 
Ex parte Cooper,^ where a delivery by the master of a 
ship of 30 tons of iron out of a cargo of 114 tons was held 
not to be a constructive delivery of the whole cargo, so 
as to preclude the stoppage of the remainder upon the 
insolvency of the consignee. Brett, L. J., said,* " It is the 
mere ordinary case of taking the delivery of a whole cargo 
in partial consecutive deliveries." 

Semhle, that the delivery of an essential part of a 
machine would operate as a delivery of the whole. 

agreement to waive, — Not a mere intention, as in sec- 
tion 45 (7), post 

43. — (1.) The unpaid seller of goods loses his Termination 
lien or right of retention thereon — 

(a.) When he delivers the goods to a carrier or 
other bailee or custodier for the purpose of 
transmission to the buyer without reserv- 
ing the right of disposal of the goods ; 
(J.) When the buyer or his agent lawfully 

obtains possession of the goods ; 
(c.) By waiver thereof. 

(2.) The unpaid seller of goods, having a lien 
or right of retention thereon, does not lose his 
lien or right of retention by reason only that he 
has obtained judgment or decjee for the price of 
the goods. 

1 7 App. Ca. 573, 586 ; 52 L. J. Ch. 167 ; 47 L. T. 454. [1882.] 

2 4 B. & C. 941 ; 7 D. & R. 396. [1825.] 

» 11 Ch. D. 68 ; 48 L. J. Bk. 49 ; 40 L. T. 105 ; 27 W. R. 518. [1879.] 
^ 11 Ch. D. at p. 74. 
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(a.) The unpaid seller has parted with the property in 
the goods and with the possession. *'As long as the 
goods remain in the warehouse of the vendor, or in the 
hands of one who holds as his agent, his lien upon them 
for the unpaid price remains. But, when once they have 
got into the possession of an agent for the buyer, the 
vendor parts with his lien " (Willes, J., in Bolton v. The 
Lane. & York, Railway Go?). 

(6.) Compare : — 

** The arrival which is to divest the vendor's right of 
stoppage in transitu must be such that the buyer has 
taken actual or constructive possession of the goods, and 
that cannot be so long as he repudiates them." ibid. 

lawfully. — It seems to be otherwise with regard to 
stoppage in transitu (see Whitehead v. Anderson^) 
(bankrupt buyer's trustee touches timber on board), post, 
section 46 (2). See also 46 (6), " wrongfully" 

(c.) waiver. — e.g., taking a bill of exchange as payment 
{Horncastle v. Farran^). "It is well established . . . 
that if a security is taken for the debt for which the party 
has a lien upon property of the debtor, such security being 
payable at a distant day, the lien is gone " (Tindal, C. J., 
Hewison v. Guthrie * (trover for a policy of insurance). 

An express security excludes a general lien : cp. Cham- 
bers V. Davidson ^ (West India Estates : consignee : 
general lien). 

(2.) has obtained judgment — This holds good, even if 
the judgment debt is to be paid for by instalments, and 
one such instalment has been paid {Scrivener v. The 
Qreat Northern Railway Co,^). 

1 L. R. 1 C. P. 431, 439 ; 35 L. J. C. P. 1^7 ; 12 Jur. N. S. 317 j 33 
L. T. 764 ; 14 W. R. 430. [1866.] 

« 9 M. & W. 518 ; 11 L. J. Ex. 157. [1842.] 

3 3 B. & Aid. 497 ; 2 Stark. 590. [1820.] 

-* 2 Ring. N. C. 755, 759 ; 2 Hodges, 51 ; 3 Scott, 298. [1836.] 

6 L. R. 1 P. C. 296; 36 L. J. P. C. 17 ; 12 Jur. N. S. 967 ; 15 W. R. 
534. [1866.] 

• 19 W. R. 888. [1871.] 
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Stoppage in transitu. 
44. — Subject to the provisions of this Act, Right of 

** ■*■ stoppage in 

when the buyer of goods becomes insolvent, the transitu. 
unpaid seller who has parted with the possession 
of the goods has the right of stopping them in 
transitu, that is to say, he may resume possession 
of the goods as long as they are in course of 
transit, and may retain them until payment or 
tender of the price. 

This is the law laid down in the old case ofLickbarrow v. 
Mason ;^ it is amplified and explained in the sections 
which follow. See the judgment of Lord Esher, M.R., in 
Bethell v. Clark ^ (10 hogsheads hollow ware, " Darling 
Downs "), approved in Lyons v. Hqffnung,^ infra. 

Note. — The unpaid seller can stop the goods while they 
remain in the carrier's hands, although the buyer has 
resold them, and they are on their way to the sub- 
purchaser : per Parke, J., in Dixon v. Yates ^ (46 pun- 
cheons of inim). See section 47, post, 

when the buyer becomes insolvent — See the interpre- 
tation clause, 62 (3), post 

unpaid seller, — Defined in section 38, ante, 

in course of transit, — It was decided by the Privy 
Council in Lyons v. Hoffnung,^ that whether or not 
delivery has been made to the carrier, in such sense as to 
pass the property to the purchaser as owner, the goods, 
though held by the carrier as the purchaser's agent, are 
in transitu till the destination is reached, and that the 
vendors have the right to stop them. 

1 2 T. R. 63 ; 1 H. Bl. 357 ; 6 East, 21 ; 1 S. L. C. 737 ; 5 T. R. 683. [1793.] 
« 20 Q. B. D. 615, 617 ; 19 Q. B. D. 553; 57 L. T. 627 ; 36 W. R. 185 
[1888.] 
3 5 B. & Ad. 313, 341 ; 2 N. & M. 177. [1833.] 
* 15 App. Ca. 391 ; 59 L. J. P. C. 79 ; 63 L. T. 293. [1890.] 
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As to the effect of the stoppage on the contract, see 
section 48. 

Duration of 45, — (\\ Goods are deemed to be in course of 

transit. ^ 

transit from the time when they are deUvered 
to a carrier by land or water, or other bailee or 
custodier for the purpose of transmission to the 
buyer, until the buyer or his agent in that behalf, 
takes delivery of them from such carrier or other 
bailee or custodier. 

(2.) If the buyer or his agent in that behalf 
obtains delivery of the goods before their arrival at 
the appointed destination, the transit is at an end. 

(3.) If, after the arrival of the goods at the 
appointed destination, the carrier or other bailee or 
custodier acknowledges to the buyer, or his agent, 
that he holds the goods on his behalf and con- 
tinues in possession of them as bailee or custodier 
for the buyer, or his agent, the transit is at an 
end, and it is immaterial that a further destina- 
tion for the goods may have been indicated by 
the buyer. 

" The right to stop in transitu upoD the bankruptcy of 
the buyer remains, even when the credit has not expired, 
until the goods have reached the hands of the vendee, or 
of one who is his agent, as a warehouseman, or a packer, 
or a shipping agent, to give them a new destination : '* 
Willes, J., in Bolton v. Lane, & York. Railway Co} (goods 
at railway station : refusal to accept). 

1 L. R. 1 C. P. 431, 439 ; 35 L. J. C. P. 187 ; 13 L. T. 764 ; 12 Jur. 
N. S. 317 ; 14 W. R. 430. [1866.] 
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destination. — The question is, what is the destination 
of the goods as between the buyer and the seller. "It 
can only be said that goods are sent to their ' destina- 
tion ' when they are sent to the purchaser, or to the 
person to whom he directs them to be sent — to a particular 
person at a particular place. That is the meaning of 
* destination ' in a business sense. ... In business, ' des- 
tination ' means that you must give not only the name of 
the place to which, but also the name of the person to 
whom, goods are to be sent '* : per Brett, M.R., in Ex 
parte Miles ^ (boots for Jamaica). 

Note. — After considering this and contrary cases, 
Mathew, J., said, in BetheU v. Clark ^ (10 hogsheads 
hollow ware, " Darling Downs ") ". . . although the fact 
that a person has been named by the buyer to the seller to 
receive the goods is some evidence, it is by no means 
conclusive evidence that the receipt by that person is the 
end of the transit." The Court (Mathew and Cave, JJ.), 
followed Ex parte Rosevear China Clay Co? (clay on 
board: no B/L), but Cave, J., said, "I am unable to 
reconcile that case with some of the dicta in Ex parte 
Miles.'' '^ On appeal,* Lord Esher, M.R., distinguished 
Ex parte Miles} on the ground that in that case the goods 
had arrived at their destination, when fresh orders were 
necessary to send them further ; here, no fresh orders 
were necessary to send the goods to their final destina- 
tion, so the transitus was not ended till they arrived 
there. Cp. the judgment of Lord EUenborough (approved 
by Lord Esher, M.R., here) in Dixon v. Baldwen^ (for- 
warding agent, Hull). 

(1.) In Valpy v. Gibson,^ goods were sold on credit and 
delivered to an agent of the buyer ; '* the complete property 

1 15 Q. B. D. 39, 44 ; 54 L. J. Q. B. 567. [1885.] 
« 19 Q. B. D. 553, 560, 562 ; 57 L. T. 627 ; 36 W. R. 185. [1887.] 
3 11 Ch. Div. 560, 568 ; 48 L. J. Bk. 100 ; 40 L. T. 730 ; 27 W. R. 
591. [1879.] 

* 20 Q. B. D. 615 ; 59 L. T. 808. [1888.] 
' 5 East, 175. [1804.] 

• 4 C. B. 837, 865. [1847.] 
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and possession having vested in him they became his 
absolutely, without any lien or right of the vendors 
attaching to them any more than on any other property of 
his," and therefore "their delivery to the sellers to be 
repacked could not have the eflfect of creating a lien for 
the price without an agreement to that efifect/' Per 
Wilde, C.J. 

to a camber, — In Ex parte Mosevear China Clay Co} 
(clay on board : no B/L), James, L. J., said, *' The 
principle is this — that when the vendor knows that he is 
delivering the goods to someone as carrier, who is 
receiving them in that character, he delivers them with 
the implied right, which has been established by the law, 
of stopping them so long as they remain in the possession 
of the carrier as carrier." See Lyons v. Hoffnung ^ (ante, 
section 44). 

his agent in that behalf. — See Dixon v. Baldwen^ 
(forwarding agent, Hull) ; Kendal v. Marshall * (cotton 
waste : no place for delivery) ; followed in Ex parte 
MileSy^ supra. 

Note. — A direction to the seller to send the goods to a 
forwarding agent in order that they may be sent on to a 
further place, makes the " transit " last till they arrive at 
the latter place. Per Brett, L.J., in Kendal v. Marshall^ 

See sub-section (5), post, "circumstances of the par- 
ticular case." 

"If the goods are actually delivered to an agent of the 
vendee, employed by him to receive delivery, the vendor 
is divested of his right of stoppage in transitu " (unless 
he has imposed terms, e.g. by endorsement of the bills of 
lading). Per Lord Chelmsford in Schotsmans v. Lane, dt 
York. Ry. Co.^ (buyer's ship used as general trader). And 

I 11 Ch. Div. 560, 568 ; 48 L. J. Bk. 100 ; 40 L. T. 730 ; 27 W. 11. 
591. [1879.] 
a 15 App. Ca. 391 ; 59 L. J. P. C. 79 ; 63 L. T. 293. [1890.] 
» 5 East, 175. [1804.] 
< 11 Q. B. D. 356, 365 ; 52 L. J. Q. B. 313 ; 48 L. T. 951 ; 31 W. R. 

597. [1883.] 
6 15 Q. B. D. 39, 44 ; 54 L. J. Q. B. 567. [1885.] 
• L. R. 2 Ch. 332, 335 ; 36 L. J. Ch. 361 ; 16 L. T. 189 ; 15 W. R. 

537. [1867.] 



RIGHTS OF UNPAID SELLER AGAINST THE GOODS. 113 

James, L.J., said in Ex paHe Rosevear} &c. {mipra) : 
" The autLorities show that the vendor has a right to stop 
in transitu until the goods have actually got home into 
the hands of the purchaser or of someone who receives 
them in the character of his servant or agent." 

There is a definition of transitus in Abbott on Mer- 
chant Ships and Seamen, thus quoted and amplified 
by Brett, L.J., in Kendal v. Marshall^ (loc, cit at 
pp. 364-5). "Goods are deemed to be in transitu not 
only while they remain in the possession of the carrier, 
whether by water or land, and although such carrier may 
have been named and appointed by the consignee ; but 
also when they are in any place of deposit, connected with 
the transmission and delivery of them . . . having been 
there deposited by the person who is carrying them for 
the purposes of transmission and delivery, until they 
arrive at the actual possession of the consignee, or at the 
possession of his agent, who is to hold them at his dis- 
posal and to deal with them accordingly." 

agent — This includes a sub-buyer, Dixon v. Yates ^ 
(46 puncheons of rum) ; and a trustee in bankruptcy, 
Scott V. Pettit * (packer's warehouse : no ulterior 
destination). 

(2.) See the judgments of Brett, Cotton, and Bowen, 
L.JJ., in Kendal v. Marshall.^ The law is stated by 
Parke, B., in Whitehead v. Anderson ^ : " If the vendee 
take them out of the possession of the carrier into his own 
before their arrival, with or without the consent of the 
carrier, there seems to be no doubt that the transit would 
be at an end : though in the case of the absence of the 
carrier's consent it may be a wrong to him for which he 
would have a right of action." 



1 11 Ch. Div. 560, 568 ; 48 L. J. Bk. 100 ; 40 L. T. 730 ; 27 W. R. 591. 
[1879.] 

2 11 Q. B. D. 856, 365 ; 52 L. J. Q. B. 313 ; 48 L. T. 951 ; 81 W. R, 
597. [1883.] 

3 5 B. & Ad. 313 ; 2 N. & M. 177. [1833.] 
^ 3 B. & P. 469. [1803.] 

* 9 M. & W. 518, 534 ; 11 L. J. Ex. 157. [1842.] 

N.S.G. I 
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" The vendee can always anticipate the place of destina- 
tion if he can succeed in getting the goods out of the 
hands of the carrier." Bo wen, L.J. (loc, cit). 

See Blackburn on the Contract of Sale, 1845 edition, 
p. 254. 

obtains delivery. — Semble, whether wrongfully or not 
as regards the carrier, Whitehead v. Anderson^ (bankrupt 
buyer's trustee touches timber on board). The question 
is "whether the consignee has taken possession, not 
whether the captain has intended to deliver it," Parke, B. 
(9 M. & W. at p. 529). 

See 43 (b) supra, " lawfully; " and sub-section (6) post, 
*' wrongfully!' 

(3). " Unless something equivalent to an attornment is 
shown on the part of the carrier, so that he has altered his 
position from that of carrier, and holds them in another 
capacity, it seems to me the transitua cannot be at an 
end. So long as the carrier holds the goods as carrier, the 
mere fact of a delivery of part to the purchaser does not 
prevent the unpaid vendor from stopping tlie remainder 
in transitu" Brett, L.J., Ex parte Cooper^ (31 tons 
iron castings out of 114 tons). 

Cave, J., said in Bethell v. Clark^ (10 hogsheads 
hollow ware, " Darling Downs") : " The destination maybe 
fixed by the contract of sale or by directions given by the 
purchaser to the vendor. But however fixed, the goods 
have arrived at their destination, and the transitus is at 
an end when they have got into the hands of someone 
who holds them for the purchaser, and for some other 
purpose than that of merely carrying them to the destina- 
tion fixed by the contract or by the directions given by 
the purchaser to the vendor." 

Note. — Where the capacity in which an agent holds 
possession is ambiguous, the destination originally contem- 
plated by the purchaser is exceedingly material, but not 

1 9 M. & W. 518, 534 ; 11 L. J. Ex. 157. [1842.] 

2 11 Ch. Div. 68 ; 48 L. J. Bk. 49 ; 40 L. T. 105 ; 27 AV. E, 5l6, 
11879.] 

3 19 Q. B. D. 552, 661 ; 57 L, T, 627 ; 36 W, B. 185. [1887,] 
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otherwise. See Blackburn on the Contract of Sale (1845 
edition), p. 254. 

If tli£ carrier dcknowledges, Jkc, — Query : If the carrier 
does not attorn by agreement to consider himself as bailee 
for the buyer, is he, because he has performed his contract 
of carriage, bound as a matter of law to act in this varied 
character when required ? See Blackburn, p. 260. 

(4.) If the goods are rejected by the buyer, and 
the carrier or other bailee or custodier continues 
in possession of them, the transit is not deemed 
to be at an end, even if the seller has refused to 
receive them back. 

Willes, J., said, in Bolton v. Lane. <t York, Railway 
Go,} (goods at railway station : refusal to accept) : " The 
arrival, which is to divest the vendor's right of stoppage 
in transitu^ must be such that the buyer has taken 
actual or constructive possession of the goods, and that 
cannot be so long as he repudiates them." 

(5.) When goods are delivered to a ship char- 
tered by the buyer it is a question depending on 
the circumstances of the particular case, whether 
they are in the possession of the master as a 
carrier, or as agent to the buyer. 

See Ex parte Rosevear China Clay Co. - (clay on board : 
no B/L), and comments on that case in Kendal v. Mar- 
shall ^ (cotton waste : no place for delivery). Clotton, L. J; 
said, *' In that case the putting the goods on board the 

•» L. R. 1 C. P. 431, 440 ; 35 L. J. C. P.'lSr ; 13 L. T. 764 ; 12 Jur. 
N. S. 817 ; 14 ViT. K. 430. [1866.] 

2 11 Ch. Div. 560 ; 48 L. J. Bk. 100 ; 40 L. T. 730 ; 27 W. R. 591. 
[1879.] 

3 11 Q. B. D. 356, 367 ; 52 L. J. Q. B, 313 ; 48 L. T. 951 ; 31 W. R. 
597. [1883.] 

I 2 
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vessel was an indication that the goods were to go on a 
voyage, which was not only not finished, but was not even 
begun. In that case the transit was not at an end." 

Note. — " The delivery in the purchaser's own ship is a 
final delivery at the place of destination.'* Parke, B., in 
Van Casteel v. Booker^ (goods on buyer's vessel: B/L 
blank), quoted with approval by Lord Chelmsford in Schots- 
ma7i8 V. Lane, & York. Raihvay Co} (buyer's ship used 
as general trader). 

What was the real intention of the vendor is a question 
of fact : see Van Casteel v. Booker. ^ 

(6.) Where the carrier or other bailee or cus- 
todier wrongfully refuses to deliver the goods to 
the buyer, or his agent in that behalf, the transit 
is deemed to be at an end. 

See Bird v. Brown^ (goods stopped by holder of B/E 
on bankrupt buyer). Rolfe, B., in delivering the judg- 
ment of the Court, said : " The transitua was at an end 
when the goods had reached the port of destination, and 
when the consignees, having demanded the goods and 
tendered the amount of the freight, would have taken 
them into their possession but for a wrongful delivery of 
them to other parties." 

wrongfully, — In the words of Lord Blackburn, " wrong- 
ful " seems to mean " so tortious as to render the middle- 
man liable in trover" (see Contract of Sale, p. 260). The 
emphasis of this rule is obviously on the word " wrong- 
fully," thus removing the diflSculty expressed by Lord 
Blackburn in his book on Sale, namely, that the apparent 
result of the cases was, that if the carrier refused to give 
up the goods the vendee would put himself in a better 
position as regarded his vendor, by forcibly taking pos- 

1 2 Ex. 691 ; 18 L. J. Ex. 9. [1848.] 

2 L. R. 2 Ch. 332, 336 ; 36 L. J. Ch. 361 ; 16 L. T. 189 : 15 W. R. 537. 

[1367.] 
8 4 Ex. 786, 797 ; 19 L J. Ex, 154 j 14 Jur. 132. [1850.] 
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session, as where the assent of the actual holder to the 
conclusion of the traTisitus was wanting, it still subsisted. 
Now, if the carrier has no right to refuse, his refusal, ipso 
factOy terminates the transitus. Lord Blackburn sug- 
gested (Contract of JSale, p. 259), "But perhaps, if the 
position of the carrier is such that it is his duty to obey 
the command of the vendee, his assent to do his duty 
would be implied by law, and his refusal, in fact, would, 
not prevent such an implication.'' The rule remains that 
"if the carrier does not assent, and is not under any 
obligation to assent, the transitus is not ended." ibid. 

In Lackington v. Atherton^ (trover for timber: dock 
company), it seems that the bailee did not " wrongfully " 
refuse, as the delivery order was informal. 

(7.) Where part delivery of the goods has 
been made to the buyer, or his agent in that 
behalf, the remainder of the goods may be stopped 
in transitu, unless such part delivery has been 
made under such circumstances as to show an 
agreement to give up possession of the whole of 
the goods. 

This corresponds to section 42, and follows equally from 
Ex paHe Cooper^ (31 tons iron castings out of 114), cited 
there. The diflference in language is noticeable ; in sec- 
tion 42 it is " agreement to waive," and here " intention 
of giving up." 

part delivei^, — "The delivery of part operates as a 
constructive delivery of the whole only where the delivery 
of part takes place in the course of the delivery of the 
whole, and the taking possession by the buyer of that 
part is the acceptance of constructive possession of the 
whole : " Willes, J., in Bolton v. Lane. & York. Mail^ 

1 8 Scott, N. R. 38 ; 7 M. & G. 360 ; 8 Jur. 406 ; 13 L. J. C. P. 140. [1844. 

2 11 Oh. D. 68 ; 48 L. J. Bk. 49 ; 40 L. T. 105 ; 27 W. R. 518. [1879. 
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way Co} (goods at railway station : refusal to accept). 
See Lickharrow v. Mason? 

"Acts, such as taking possession of part of the goods, 
taking samples, or the like, have not in themselves, as 
a matter of law, any eflect on the character in which the 
possession of the residue is held, but are no more than 
evidence showing the intention of the parties as to the 
capacity in which that possession is to be held." See 
Blackburn, Contract of Sale, (1845 edition,) p. 252. Jones 
v. Jones ^ (wheat in ship : 70 out of 80 quarters taken), 
where taking part was taking the whole, and Dixon v. 
Yates^ (46 puncheons of rum) the converse. 



How stoppage 46. — (l.) The unpaid seller may exercise his 

in transitu is , • • i i 

effected. right 01 stoppage m transitu either by taking 
actual possession of the goods, or by giving notice 
of his claim to the carrier or other bailee or cus- 
todier in whose possession the goods are. Such 
notice may be given either to the person in actual 
possession of the goods or to his principal. In 
the latter case the notice, to be effectual, must be 
given at such time and under such circumstances 
that the principal, by the exercise of reasonable 
diligence, may communicate it to his servant or 
agent in time to prevent a delivery to the buyer. 

Example. — A., an unpaid seller of goods to B., de- 
manded the bills of lading from G, the shipowner in 
London, when the goods were on their way to Shanghaij, 
and B. became insolvent. B.'s trustee in bankruptcy 

. 1 L. R. 1 C. P. 431, 440 ; 35 L. J. C. P. 137 ; 13 L. T. 764 ; 12 Jiir, 
N. S. 317 ; 14 W. R. 430. [1866.] 

2 1 S. L. C. 736 ; 2 T. R. 63 ; 1 H. Bl. 357 ; 6 East, 21 ; 5 T. K. 
367, 683. [1790.] 

8 8 M. & W. 431. [1841.] 

.f 6 B. & Ad. 313 ; 2 N. & M. 177. [1833.] 
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also claimed the bills. Held, that the demand of the 
bills of lading from the shipowner was an eflFectual stop- 
pjige in tvansitvj {Ex parte Vfataon ^). 

It seems from Fhelps v. Comher ^ (goods to Pernambuco : 
B/E on Liverpool dishonoured), that a notice to stop goods 
in transitu cannot be eflFectual if addressed to the con- 
signees only, and not to the owner or master of the ship 
which carries them. See the judgment of Fry, L.J.^ 

in actual possession, — Parke, B., said, in Whitehead v. 
Anderson * (bankrupt buyer's trustee touched timber on 
board) ". . . to make a notice eflFective as a stoppage in 
transitu, it must be given to the person who has the 
immediate custody of the goods; or, if given to the 
principal whose servant has the custody, it must be given 
... at such a time, and under such circumstances, that 
the principal, by the exercise of reasonable diligence, may 
communicate it to his servant in time to prevent the 
delivery to the consignee." 

This was followed and approved in Bethell v. Clark ^ 
(10 hogsheads hollow ware, " Darling Downs "). 

(2.) When notice of stoppage m transitu is 

given by the seller to the carrier, or other bailee 
or custodier in possession of the goods, he must 

re-deliver the goods to, or according to the 

directions of, the seller. The expenses of such 

re-delivery must be borne by the seller. 

Dr. Lushington, in giving judgment in " The Tigress/^ ^ 
said, " I think there are cases without number to show 

1 6 Ch. D. 35 ; 46 L. J. Bk. 97 ; 36 L. T. 75 ; 25 W. R. 489. [1877.] 

2 29 Ch. D. 813 ; 64 L. J. Ch. 1017 ; 52 L. T. 873 ; 33 W. R. 829* 
[1885.] 

3 29 Ch. D. 826. 

< 9 M. & W. 533. 534 ; 11 L. J. Ex. 157. [1842.] 
6 19 Q. B. D. 553 ; 57 L. T. 627 ; 36 W. R. 185. [188/.] 
« 32 L. J. Adm. 97, 102 ; B. & L. 38 ; 9 Jur. N. S. 361 ; 8 L. T. 117 j 
11 W. R. 638. [1863.] 
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that the right to stop means the right not only to counter- 
mand delivery to the vendee, but to order delivery to the 
vendor. Were it otherwise, the right to stop would be 
useless, and trade would be impeded." 

Re-sale hy Buyei' or Sellei\ 
Effect of 8ub- 47^ — Subject to the provisions of this Act, the 

sale or pledge u x 

by buyer. unpaid soUer's right of lien or retention, or 
stoppage in transitu is not affected by any sale, or 
other disposition of the goods, which the buyer 
may have made, unless the seller has assented 
thereto. 

Provided that where a document of title to 
goods has been lawfully transferred to any person 
•as buyer or owner of the goods, and that person 
transfers the document to a person who takes the 
document in good faith and for valuable considera- 
tion, then, if such last mentioned transfer was by 
way of sale the unpaid seller's right of lien or 
retention or stoppage in transitu is defeated, and 
if such last mentioned transfer was by way of 
pledge or other disposition for value, the unpaid 
seller's right of lien or retention or stoppage in 
transitu can only be exercised subject to the rights 
of the transferee. 

sale, or other deposition of the goods. — See Dixoii v. 
Yates} where Littledale, J., said,^ " So long as goods sold 
and unpaid for remain in the immediate possession of the 
vendor, he may refuse to deliver them, and if they remain 

1 6 B. & Ad. 313 ; 2 N. & M. 177 (46 puncheons of rum). [1838.] 

2 5 B. & Ad. 339. 
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in the possession of his agent, i.e., a warehouseman or 
carrier, he may stop them ... a second vendee of a chattel 
cannot stand in a better situation than his vendor." And 
Parke, J., said,^ " If they [the sellers] had parted with the 
actual possession, and the goods had remained in the 
hands of a carrier, they would have been entitled to stop 
them m transitu, unless the sub-purchasers had taken 
actual possession/' 

Provided that, dec. — See The Factors Act, 1889,^ sec- 
tion 10 (Appendix, post) : Effect of transfer of documents 
of title on seller's lien or right of stoppage in transitu. 

48, — (1.) Subject to the provisions of this Sale not 

^ ' •' •*• generally re 

section, a contract of sale is not rescinded by the f?in*ied by 
' «' hen or stop- 

mere exercise by an unpaid seller of his right of JJ^^^^J^^^ 

lien or retention or stoppage in transitu. 

Lord Denman, C.J., said, in MaHindale v. Smith^ 
(6 stacks of oats), vid. sup. 38 (1), (a) : *' For the sale of 
a specific chattel on credit, though that credit may be 
limited to a definite period, transfers the property in the 
goods to the vendee giving the vendor a right of action for 
the price and a lien upon the goods, if they remain in his 
possession, till that price be paid," and (on p. 396), " The 
vendor's right, therefore, to detain the thing sold against 
the purchaser must be considered as a right of lien till the 
price is paid, not a right to rescind the bargain." This 
was cited with approval by Lord Chelmsford in Pa{ie v. 
Cowasjee^ (ship retaken from buyer and re-sold) ; and in 
1867 Cairns, L.J., said, in Schotsmans v. Lane, d York, 
Ry. Co.^ (buyer's ship used as general trader): "It is 

1 P. 341. 

2 52 & 53 Vict. c. 45. 

3 1 Q. B. 389, 395 ; 1 G. & D. 1 ; 5 Jur. 932. [1841.] 

* L. R. 1 P. C. 127 ; 3 Moo. P. C. N. S. 499 ; 12 Jur. N. S. 361 ; 14 
L. T. 176. [1866.] 

5 L. R. 2 Ch. 332, 340 ; 36 L. J. Ch. 361 ; 16 L. T. 189 ; 15 W. R. 
537. [1867.] 
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during the period since 1819 {Goodhart v. Lowe ^) that 
the courts have more clearly shown a disposition to hold 
that stoppage in transitu does not rescind the contract 
. . . but only gives or restores to the vendors a lien for the 
price." In Kemp v. Folk ^ (salt shipped : B/L to bank), 
Lord Blackburn said this was " pretty well settled now." 

(2.) Where an unpaid seller who has exercised 
his right of lien or retention or stoppage in transitu 
re-sells the goods, the buyer acquires a good title 
thereto as against the original buyer. 

Nothing is said here about the stoppage being 
justifiable : before this Act the second buyer's title 
depended upon the question whether the first buyer was 
in default at the time of the re -sale, for if not he had such 
a right to the possession that he could maintain trover. 
Now, the first buyer may have his action against the seller 
for damages, if the stoppage was unjustified, but cannot 
bring trover for the goods themselves. 

Compare Milgate v. Kebble ^ (crop of apples) where the 
plaintiff, the buyer, could not maintain trover for goods 
sold to him on the condition that they were to be paid for 
before being taken away, which never were taken away ; 
therefore, on a resale, the title of the sub-buyer was good. 
The plaintiff could not prove actual possession or the right 
of immediate possession. Bloxam v. Saunders^ (hops 
resold by vendor) was followed. 

In Lord v. Pin^e ^ (salvage lot of cotton) this principle 
was upheld by Bramwell, B. If the goods were tortiously 
removed from the vendor's possession, he could maintain 
trover, and " it cannot be that a man (i.e, another man) 

1 2Jac. & W. 849. [1819.] 

2 7 Ap. Ca. 573, 581 ; 52 L. J. Cb. 167 ; 47 L. T. 454 ; 31 W. 11. 125 ; 
5 Asp. M. C. 1. [1882.] 

3 3 M. & G. 100 ; 3 Scott, N. R. 358. [1841.] 
* 4 B. & C. 941 ; 7 D. & R. 396. [1825.] 

« L. R. 9 Ex. 54 ; 43 L. J. Ex. 49 ; 30 L. T. 271 ; 22 W. E. 318. 
[1874.] 
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can be entitled at the same time to maintain an action of 
trover for the same goods." 

(3.) Where the goods are of a perishable 
nature, or where the unpaid seller gives notice to 
the buyer of his intention to re-sell, and the buyer 
does not within a reasonable time pay or tender 
the price, the unpaid seller may re-sell the goods 
and recover from the original buyer damages for 
any loss occasioned by his breach of contract. 

As stoppage of goods in transitu does not rescind the 
contract (sub-s. 1), the seller has no absolute right of 
re-sale at common law. 

In Maclean v. Dunn ^ (wool re-sold at a loss by vendor), 
Best, C.J. said, *' It is admitted that perishable articles 
may be re-sold," and, of all goods, the prices " may alter in 
a few days, or a few hours,'* so it is the practice to re-sell a 
disputed article, which aflfords some evidence of the law 
and no cases are cited to oppose it. He also said the rule 
was "most convenient," and in accordance with "the 
usage in every branch of trade." 

recover . . . damages. — " If he sues for damages in con- 
sequence of the vendee's refusing to complete his contract, 
it is not necessary that he should retain dominion over 
the goods." ibid. 

the buyer, — Where the buyer is bankrupt and his trustee 
does not tender the price of the goods to the seller who is 
in possession of them within a reasonable time, the latter 
may treat the contract as rescinded without tendering the 
goods to the trustee, and prove in the bankruptcy for 
damages. Semble, a sub-purchaser from the debtor 
might also elect to fulfil the contract by tendering the 
price in cash within a reasonable time. Per Jessel, M.R., 
Ex parte Stapleton ^ (mixed maize). 

1 4 Bing. 722, 728 ; 1 M. & P. 761. [1828.] 

3 10 Ch. D. 586 ; 40 L. T. U ; 27 W. R. 327. [1879.] 
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(4.) Where the seller expressly reserves a right 
of re- sale in ease the buyer should make default, 
and on the buyer making default, re-sells the 
goods, the original contract of sale is thereby re- 
scinded, but without prejudice to any claim the 
seller may have for damages. 

From Lamond v. Devalle^ (shares sold by auction), 
it seems that such a sale is a conditional one, and, the 
condition never being fulfilled, it does not become 
absolute ; and the defaulter, in case of re-sale, is liable for 
the difference and expenses. Per Lord Dcnman, C.J. 
It was a case of sale by auction which turned on the 
pleadings : as the sale was not absolute the deficiency 
could not be recovered in an action for goods bargained 
and sold. It was one of the conditions of the sale that if 
the money was not paid on the day following, there should 
be a re-sale, the defaulting bidder being held answerable 
for any loss sustained by the seller. 

See Maclean v. Dunn,^ sup,, sub-s. (3), (wool re-sold at 
a loss by vendor). 

1 9 Q. B. 1030 ; 16 L. J. Q. B. 136. [1847.] 

2 4 Bing, 722 ; 1 M. & P. 761. [1828.] 
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PART V. 

Actions for Breach op the Contract. 
Remedies of the Seller. 
49. — (1.) Where, under a contract of sale, the Action for 

price. 

property in the goods has passed to the buyer, 
and the buyer wrongfully neglects or refuses to 
pay for the goods according to the terms of the 
contract, the seller may maintain an action against 
him for the price of the goods. 

Example 1. — ^A. sold to B. a consignment of butter, to 
be shipped at a certain date, and to be paid for by bill at 
two months from date of landing. B. agreed to a later 
shipment, and accepted the bill of lading and invoice. 
The butter was lost by shipwreck. A. could recover the 
price in an action for goods bargained and sold, because the 
property passed to the defendants by the contract. Nothing 
remained to be done by the seller (Alexander v. Gardner^). 
See section 18, r. 2. 

Per Tindal, C.J., in the case cited : " The object of the 
stipulation, that the goods were to be paid for by a bill 
at two months after landing, was merely to fix the time of 
payment, and not to make the landing a condition pre- 
cedent : Cp. Fragano v. Long^ (hardware, Birmingham to 
Naples), supra, section 21. 

Example 2. — ^A buyer agreed to pay for goods sold in 

1 1 Bing. N. C. 671, 677 ; 1 Scott, 281, 630 ; 3 D. P. C. 146 ; 1 Hodges, 
147. [1835.] 
a 4 B. & C. 219 ; 6 D. & K. 283. [1825.] 
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three montLs by a two months' bill, but neglected to give 
the bill. The seller's remedy was not assumpsit for goods 
sold and delivered at the end" of the three months, but by 
a special action on the case for damages for the breach of 
contract in not giving the bill (Mnsaen v. Price ^). 



(2.) Where, under a contract of sale, the price 
is payable on a day certain irrespective of delivery, 
and the buyer wrongfully neglects or refuses to 
pay such price, the seller may maintain an action 
for the price, although the "property in the goods 
has not passed, and the goods have not been 
appropriated to the contract, 

payable on a day certain irrespective of delivei^y. — 
This special term takes such a case out of the rule laid 
down by Parke, B., in Laird v. Pirn ^ (possession of land), 
in the Court of Exchequer : " A party cannot recover the 
full value of a chattel unless under circumstances which 
import that the property has passed to the defendant, as 
in the case of goods sold and delivered, where they have 
been absolutely parted with and cannot be sold again." 
See Dunlop v. Grote^ where by a special term of a con- 
tract of sale of iron, payment was due on a date agreed 
upon for delivery, even if delivery should not be required 
then by the buyers. The latter having refused to accept 
or pay for the goods, the sellers could maintain an action 
for the whole price, averring readiness to deliver, with- 
out showing an appropriation of any specific iron to the 
contract. 

Compare Castle v. Playford^ (ice-ship lost at sea), 



1 4 East, 147. [1803.] 

2 7 M. & W. 474, 478 ; 8 D. P. C. 860. [1841.] 

3 2C. &K. 163. [1845.] 

4 L. R. 7 Ex. 98 ; 41 L. J, Ex. 44 ; 26 L. T. 315 ; 20 W. R. 440. [1872.] 
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Alexander v. Gardner'^ (butter : bill at two months), and 
Fragano v. Long^ (hardware, Birmingham to Naples). 

(3.) Nothing in this section shall prejudice the 
right of the seller in Scotland to recover interest 
on the price from the date of tender of the goods, 
or from the date on which the price was payable, 
as the case may be. 

60. — (1.) Where the buyer wrongfully neglects damages for 

^ ^ •/ o t/ o non-accept- 

or refuses to accept and pay for the goods, the ^^' 

seller may maintain an action against him for 

damages for non-acceptance. 

(2.) The measure of damages is the estimated 
loss directly and naturally resulting, in the ordi- 
nary course of events, from the buyer's breach of 
contract. 

(3.) Where there is an available market for the 
goods in question the measure of damages is prima 
facie to be ascertained by the difference between 
the contract price and the market or current price 
at the time or times when the goods ought to 
have been accepted, or, if no time was fixed for 
acceptance, then at the time of the refusal to 
accept. 

(1.) See " BuUen & Leake," 3rd ed., p. 239. 

In Lawd v. Pim^ (possession of land), Parke, B., said, 

1 1 Bing. N. C. 671 ; 1 Scott, 281, 630 ; 3 D. P. C. 146 ; 1 Hodges, 
147. [1835.] 

2 4 B. & C. 219 ; 6 D. & R. 283. [1825.] 

3 7 M. & W. 478 ; 8 D. P. G. 860. [1841.] 
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" The measure of damages ... is the injury sustained by 
the plaintiff by reason of the defendants not having per- 
formed their contract. The question is how much worse 
is the plaintiff by . . . the loss of the purchase-money in 
consequence of the non-performance of the contract." 

And in Cm^t v. Ambergate, tfcc, Railway Co} (railway 
chairs countermanded), Coleridge, J., directed the jury that 
the plaintiffs, if they gained a verdict, were entitled to be 
put into the same situation as if they had completed their 
contract, and this direction was subsequently held to have 
been correct by the Court. 

(2.) The nile laid down in Hadley v. Baxendale^ 
(broken mill-shaft : carriage) by Alderson, B., was, *' Where 
two parties have made a contract, which one of them has 
broken, the damages which the other party ought to 
receive in respect of such breach of contract should be 
such as may fairly and reasonably be considered either 
arising naturally, i,e., according to the usual course of 
things from such breach | of contract itself, or such as 
may reasonably be supposed to have been in the contem- 
plation of both parties at the time they made the contract, 
as the probable result of the breach of it." See section 68 
(2), infra. 

(3.) Boorman v. Na^h? was an action for not accepting 
oil. Lord Tenterden, C.J., in giving judgment, said : " The 
amount of the damage sustained must therefore be ascer- 
tained by the difference between the price which the 
defendant contracted to pay, and that which might have 
been obtained for the oil on the days when the contract 
ought to have been completed." 

And Phillpotts v. Evans * (an action for not accepting 
wheat), followed Leigh v. Patterson,^ (tallow in December, 
C5s. per cwt.), in deciding that the proper measure of 
damages was the difference between the contract price and 



1 17 Q. B. 127 ; 20 L. J. Q. B. 460 ; 15 Jur. 877. [1851.] 

2 9 Ex. 341, 354 ; 23 L. J. Ex. 179 ; 18 Jur. 358. [1854.] 

3 9 B. & C. 145, 152. [1829.] 

4 5 M. & W. 475. [1839.] 

• 2 Moore, 588 ; 8 Taunt. 540. [1818.] 
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the market price on the day when the wheat was tendered 
to the defendant at Birmingham, and refused, and not on 
the day when the seller received notice that the defendant 
refused to accept. Later, in 1846, Tindal, C.J., enunciated 
the rule in the Exchequer Chamber, in Barrotvv Amaitd} 
(wrongful detention of wheat), as follows : ** Where a con- 
tract to deliver goods at a certain price is broken, the 
proper measure of damages, in general, is the diflference 
between the contract price and the market price of such 
goods at the time when the contract is broken, because 
the purchaser, having the money in his hands, may go 
into the market and buy. So, if a contract to accept and 
pay for goods is broken, the same rule may be properly 
applied, for the seller may take his goods into the market 
and obtain the cuiTent price for them." And Jessell, M.R., 
said, in ExpaHe Stapleton^ (mixed maize). "If the con- 
tract is broken, the damages for the breach are plainly, if 
the market is failing, the diflference between the contract 
price and the price obtained on the re-sale." 



Bemedies of the Buyer. 
61. — (1.) Where the seller wrongfully neglects Damages for 

noD -delivery. 

or refuses to deliver the goods to the buyer, the 
buyer may maintain an action against the seller 
for damages for non-dehvery. 

(2.) The measure of damages is the estimated 
loss directly and naturally resulting, in the 
ordinary course of events, from the seller's breach 
of contract. 

See the judgments cited above, section 50. 

the buyer may maintain an action. — He must aver 



j ^ 8 Q. B. 595, 604, 609 ; 10 Jur. 819. [1846.] 

2 10 Ch. D. 586, 690 ; 40 L. T. 14 ; 27 W. R. 327. [1879.] 
N.S.G. K 
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readiness to accept and pay for the goods : Morton v. 
Lamh ^ (200 quarters of wheat). 

neglects or refuses to deliver. — The seller is equally 
responsible for the delivery when the goods are in the 
hands of a bailee. See supra, section 27: Buddie v. 
Green ^ (slates at Camden wharf). 

(2.) directly and naturally resulting, — See sec- 
tion 50 (2). In Hammond & Co, v. Bussey ^ (steam coal), 
it was held that the costs of an action unsuccessfully 
defended by the buyers against their sub-buyers could be 
recovered from the original sellera, under the rule in 
HadUy v. Baxendale,* given above, section 50 (2). 

In Chinery v. VialP (sheep resold before buyer's default), 
the measure of damages was settled by Bramwell, B., 
where the seller was guilty of conversion of the chattels 
sold by reselling them. See section 52. For the other 
cases, see sub-section (3), infra. 

(3.) Where there is an available market for the 
goods in question the measure of damages is primd 
facie to be ascertained by the difference between 
the contract price and the market or current price 
of the goods at the time or times when they ought 
to have been delivered, or, if no time was fixed, 
then at the time of the refusal to deliver. 

available market — Where there is no market, see 
Grebert'Borgnis v. Nugent^ (skins for French sub- 
contract), which followed Elhinger Actien-Gesellsckafft v. 
Armstrong ^ (wheels and axles for Eussian waggons) as 

1 7 T. R, 125. [1797.] 

2 27 L. J. Ex. 33 ; 2 C. L. R. 517. [1857.] 

3 20 Q. B. D. 79 ; 57 L. J. Q. B. 58. [1887.] 

* 9 Bx. 341 ; 23 L J. Ex. 179 ; 18 Jur. 358. [1854.] 
s 5 H. & N. 288 ; 29 L. J. Ex. 180 ; 8 W. R. 629. [1860.J 
« 15 Q. B. D. 86, 89 ; 54 L. J. Q. B. 511. [1885.] 
7 L. R. 9 Q. B. 473 j 43 L. J. Q. B. 211 ; 30 L. T. 871 ; 23 W. R. 127. 
[1874.] 
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being preferable to (if really differing from) Bomes v. 
Hutchinson ^ (caustic soda for Russian sub-buyer), which 
was followed by Hinde v. Liddell ^ (grey shirtings : no 
market). 

In the first case quoted, Brett, M.R., said,^ " If there be 
no market for the goods, then the sub-contract by the 
plaintiff, although not brought to the knowledge of the 
defendant, the original vendor, may be put in evidence, in 
order to show what was the real value of the goods, and 
so enable the plaintiff to recover the difference between 
the contract price and the real value . . . (see below) ; '* 
and Bowen, L.J., said (at p. 93) . . . ** It seems to me 
that in a case of this sort, where there was no market into 
which the parties could go and buy against the broken 
contract, the natural result, which must have been con- 
templated at the time the original contract was made, 
must have been that there would be a liability by the 
purchaser to his sub-purchaser. It was for the judge 
[sitting without a jury] to do the best he could with 
regard to the amount which he might assess in respect of 
this . . ." 

ineasure of damages. — ^The following cases indicate the . 
application of the rule. 

Leigh v. Patterson,^ — ^Breach of contract to deliver 
tallow in December at Qos. per cwt. : notice repudiating 
contract given October 1st: market rising. Plaintiff could 
recover the difference between the contract price and the 
market price on the last day of December (81s.) : Dal- 
las, C. J., and two other judges. 

Startup V. Cortazzi} — Breach of contract to deliver 
linseed by notice of intention not to deliver; plaintiffs 
entitled to the difference between the contract price and 
the price of the goods, "when the cargo would have 

» 18 C. B. N. S. 445 ; 34 L. J. C. P. 160 ; 11 Jur. N. S. 267 j 11 L. T. 
771 ; 13 W. K 386. [1865.] 

« L. B. 10 Q. B. 266 ; 14 L. J. Q. B. 105 ; 32 L. T. 449 1 23 W. R. 
650. [1875.] 

» 15 Q. B. D. 85, 89 ; 54 L. J. Q. B. 511. [1885.] 

4 8 Taunt 540 ; 2 Moore, 588. [1818.] 

• 2 C. M. & R. 165. [1835.] 
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airived in due course according to the contract." The 
plaintiff proved no special damage : Lord Abinger, C.B., 
Bolland and Alderson, BB. 

Barrow v. Aimaud^ (wrongful detention of wheat). — 
Tindal, C.J., " Where a contract to deliver goods at a 
certain price is broken, the proper measure of damages in 
general is the difference between the contract price and the 
market price of such goods at the time when the contract 
is broken, because the purchaser, having the money in his 
hands, may go into the market and buy." 

HadUy v. Baxendxxle? — Alderson, B., lays down the 
proper rule: "Where two parties have made a contract 
which one of them has broken, the damages which the 
other party ought to receive in respect of such breach of 
contract should be such as may fairly and reasonably be 
considered either arising naturally, i.e., according to the 
usual course of things, from such breach of contract itself, 
or such as may reasonably be supposed to have been in 
the contemplation of both parties at the time they made 
the contract, as the probable result of the breach of it/* 

Brady v. Oastler ^ (7,000 knapsack slings at 3s. 9d). — 
Pollock, C.B., said, " The buyer of goods under a general 
contract for the sale of them ivith or ivithout referefoce to 
a particular time of delivei% is entitled to damages with 
reference to the market price of the goods at the time the 
contract is broken, and I think he is not entitled to more 
or to less on account of the manner in which the parties 
agreed about the price, unless that is disclosed in the 
contract and made a part of it." 

Williams v. Reynolds^ (500 piculs cotton: resale 
before delivery). Crompton, J., described Dunlop v. Hig- 
gins^ as a Scotch case indicating Scotch law, but not 
binding here : his lordship refened to Mayne on Damages, 

1 8 Q. B. 595, 604, 609 ; 10 Jur. 319. [1846.] 

2 9 Ex. 341, 354 ; 23 L. J. Ex. 179 ; 18 Jur. 358. [1854.] 

8 3 H. & C. 112, 128 ; 33 L. J. Ex. 300 ; 11 L. T. 681 ; 11 Jur. N. S. 
22. [1864.] 

4 34 L. J. Q. B. 221, 222 ; 6 B. & S. 495 ; 12 L. T. 728 ; 11 Jur. N. S. 
973. [1865.] 

5 1 H. L. C. 381 ; 12 Jur. 295. [1848.] 
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and said^ '' What is the measure of damages ? In general, 
the difference between the contract price and the real or 
market-price at the time of breach." The plaintiff's loss 
of profits on resale is not the measure of damages as it is 
not the " natural consequence." 

Blackburn, J., said (p. 223), " The plaintiff might have 
gone into the market and supplied the cotton for his sub- 
contract from thence." 

Brown v. Muller^ (considered in Roper v. Johnson,^ 
post), — Contract for delivery of 500 tons of iron in monthly 
parcels, September, October, November. Notice of inten- 
tion not to deliver given in August : action brought in De- 
cember, measure of damages : — the sum of the differences 
between the contract and market prices of one-third of 500 
tons on the last day of each of the three months. Kelly, 
C.B., said (p. 321), " Now the proper measure of damages 
is that sum which the purchaser requires to put himself in 
the same condition as if the contract had been performed. 
. . . Therefore the plaintiff will be entitled to recover, 
altogether, the sum of the three differences at the end of 
the three months respectively.'' Boorman v. Nash,^ and 
Joaling v. Irvine,"^ decide the matter (Martin, B.). 

Roper v. Johnson.^ — Contract for 3,000 tons of coal to 
be delivered during four months ; the period for delivery 
of the last instalment had not expired at time of action. 
Keating, J., said (p. 175), "... repudiation of the con- 
tract was accepted by the plaintiffs on the 3rd of July, 
when they brought this action for the non-performance of 
it." Brett, J., said, " In the case of marketable goods, the 
rule as to damages for breach of the contract to deliver is 
the difference between the contract price, and the market 
price on the day of breach " ; and at p. 180, "... the 
election to take advantage of the repudiation of the con- 
tract goes only to the question of breach, and not to the 

i L. R. 7 Ex. 319 ; 41 L. J. Ex. 2U ; 27 L. T. 272 ; 21 W. R. 18. 
[1872.] 

2 L. R. 8 C. P. 167 ; 42 L. J. C. P. 65 ; 28 L. T. 296 ; 21 W. R. 384, 
[1873.] 

3 9 B. & C. 145. [1829.] 

* 6 H. & N. 512 ; 30 L. J. Ex. 78 ; 4 L. T. 251. [1861.] 
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• 

question of damages, and \vhen you come to estimate the 
damages, it must be by the difference between the con- 
tract price and the market price at the day or days 
appointed for performance, and not at the time of breach." 
Following the judgment of Cockburn, C.J., in Frost v. 
Knight}' 

Elhinger Actien - GeaelUchafit, ike. v. Armstrong ^ 
(wheels and axles for Russian waggons). — Although the 
plaintiffs communicated a sub-contract to the defendants, 
and were obliged to pay damages to sub-buyers owing to 
the defendant's default they were not entitled as a matter 
of right to the amount of these penalties as damages, but 
the jury might reasonably assess the damages at that 
amount. See p. 476, judgment of the Court delivered by 
Blackburn, J. 

Hinde v. Liddell ^ (following Bandies v. Hutchinson *). 
— The defendant contracted to supply 2,000 pieces of grey 
shirting for shipment ; there was no market ; upon breach 
by the defendant the plaintiff got the nearest he could to 
the goods ordered, at an increased price. He was entitled 
to recover the difference. 

The Hydraulic Eng, Co. v. McHaffie.^ — The defen- 
dants contracted with the plaintiffs to make "as soon as 
possible '' part of a machine which the latter were making 
for J. The defendants delayed and the machine was 
refused by J. The plaintiffs w^ere entitled to recover 
damages for loss of profit upon their contract with J., and 
for expenditure uselessly incurred by them in making 
other parts of the machine, &c. Bramwell, L.J., said® 
(p. 674), " The fact that a binding agreement has been 



> L. R. 7 Ex. Ill ; 41 L. J. Ex. 78 ; 26 L. T. 77 ; 20 W. R. 471. 
[1872.] 

2 L. R. 9 Q. B. 473 ; 43 L. J. Q. B. 211 ; 30 L. T. 871 ; 23 W. R. 127. 
[1874.] 

3 L. R. 10 Q. B. 265 ; 14 L. J. Q. B. 106 ; 32 L. T. 449 ; 23 W. R 
650. [1875.] 

* 18 C. B. N. S. 445 ; 34 L. J. C. P. 160 ; 11 Jur. N. S. 267 ; 11 I*. T. 
771; 13 W. R. 386. [1865.] 
6 4 Q. B. D. 670 ; 27 W. R. 221. [1878.] 
« 4 Q. B. D. 674. 
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arrived at does not of itself create a responsibility for all 
the injury flowing from a breach of it ; the wrongdoer is 
primd facie only liable for the natural and ordinary con- 
sequences of the breach, but where at the time of entering 
into the contract both parties know and contemplate that 
if a breach of the contract is committed some injury will 
accrue, in addition to the natural and ordinary con- 
sequences of the breach, the person committing the breach 
will be liable to give compensation in damages upon the 
occurrence of that injury ; and where the contractee states 
that he wants the article agreed to be made in order to 
help him to carry out another contract, the contractor, if . . * 

he commits a breach in the delivery of the article, is liable 
for the loss sustained by the contractee if he becomes • * : 
unable to caiTy out that other contract." 

Cotton, L.J., said,^ " We must follow out the rule that 
the plaintifl^s are only to have the damages which are the 
ordinary and natural consequences of the breach ; but ; . 

this rule is subject to the limitation that, where the 
breach has occasioned a special loss, which was actually 
in contemplation of the parties at the time of entering 
into the contract, that special loss happening subsequently 
to the breach, must be taken into account." 

Penalties are not the natural consequences of a breach. 

GribeH'Borgnis v. Nugent? — The judgment of Brett, 
M.B., quoted above, continues : — ** But where the sub- 
contitict was fully made known to him (defendant) in all 
its terms, in my opinion the defendant would be liable. 
. • • It seems to me that the cases establish that the 
original vendor is to be liable to so much of the sub- 
contract as was made known to him, but only to that 
extent/* 

52. — In any action for breach of contract toSpecia per 

formanoe, 

deliver specific or ascertained goods the court 
may, if it thinks fit, on the appKcation of the 

» 4 Q. B. D. 677. 

* 15 Q. B. D. 85, 90 ; 54 L. J. Q. B. 511. [1885 ] 
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plaintiflF, by its judment or decree direct that tlie 
contract shall be performed specifically, without 
giving the defendant the option of retaining the 
goods on payment of damages. The judgment or 
decree may be unconditional, or upon such terms 
and conditions as to damages, payment of the 
price, and otherwise, as to the court may seem 
just, and the application by the plaintiff may be 
made at any time before judgment or decree. 

The provisions of this section shall be deemed 
to be supplementary to, and not in derogation of, 
the right of specific implement in Scotland, 

See the Mercantile Law Amendment Act, 1856, sec- 
tion 2,^ post, Appendix, p. 162. 

The power given by the Common Law Procedure Act, 
1854, section 78, to order that execution should issue for 
the return of a chattel without giving the defendant the 
option of retaining it and paying the value assessed, was 
replaced by Rules of the Supreme Court, Order XLVIII. 
r. 1, which is as follows : — Writ of delivery. 1. Where it 
is sought to enforce a judgment or order for the recoveiy 
of any property, other than land or money, by writ of 
delivery, the Court or a judge may, upon the applica- 
tion of the plaintiff, order that execution shall issue 
for the delivery of the property, without giving the 
defendant the option of retaining the property, upon 
paying the value assessed, if any, and that if the property 
cannot be found, and unless the Court or a judge shall 
otherwise order, the sheriflf shall distrain the defendant by 
all his lands and chattels in the sheriff's bailiwick, till the 
d^feodant deliver the property, or at the option of the 

J J9 & 20 Vict. c. 97, s. 2. 
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plaintiff, that the sheriff cause to be made of the defendant's 
goods the assessed value, if any, of the property. 

This order does not provide for the delivery of a specific 
chattel, but only gives a right of distress until the chattel 
is delivered. In order to obtain possession of a specific 
chattel, a writ of assistance must be obtained, as was done 
in Wyman v. Knight^ before Chitty, J., whereby a 
receiver may be put in actual possession of the chattel. 
But see also Winjield ;v, Boothroyd,^ where it was held 
that in an action of detinue an order might be made for 
delivery by the defendant of the specific chattel wrongfully 
detained by him, without giving him the option of paying 
its assessed value. 

Wyman v. Knight ^ was, however, to some extent, an 
exceptional case, the chattels in question being certain 
trust deeds and documents which were in danger of being 
removed from the jurisdiction of the Court and lost, but 
qucere whether the same course would be followed as. 
a general rule. 

A similar order was made in the Palatine Court iii. 
J(m€8 V. Roberts (February 11, 1889). 

Recovery of Chattels. — On this point see also Fells v. 
Bead ^ and Cazet de la Borde v. Oihon.^ " Fowler's Ex- 
chequer Practice," 2nd ed., pp. 182, 186 : Eberle'a Hotely 
&c. V. Jonas ^ (cigars: Bankruptcy Act). Per Lord 
Esher, M.R. 

contract shall be performed specifically. — Since the 
Judicature Act, 1873,^ the Court before which an action 
relating to the salq of goods is tried, has power to give 
equitable relief. 

53. — (1.) Where there is a breach of warranty B^me^iy for 

breach of 

by the seller, or where the buyer elects, or is warranty- 
compelled, to treat any breach of a condition on 

1 39 Ch. D. 165 ; 67 L. J. Ch. 886 ; 59 L. T. 164 ; 37 W. R. 76. 
[1888.] 

2 3 Vesey, 70. [1796.] 

a 23 W. R. 110. [1875.] 

* 18 Q. B. D. 459, 466 ; 56 L. J. Q. B. 278 ; 35 W. R. 467. [1887.] 

« 36 & 87 Vict. c. 66, s. 24. 
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the part of the seller as a breach of warranty, the 
buyer is not by reason only of such breach of war- 
ranty entitled to reject the goods ; but he may — 
(a.) set up against the seller the breach of 
warranty in diminution or extinction of 
the price ; or 
(ft.) maintain an action against the seller for 
damages for the breach of warranty. 

If the property in the goods has passed to the buyer, 
and the warranty is collateral to the express object of the 
contract, and not a condition going to the essence of it (if, 
for instance, the goods are of the same kind as those 
contracted for, but inferior only in quality), he has no 
power to reject them. See section 11 (3), Heyworth v. 
Hutchinson, &c} 

If a descriptive statement is intended to be a substan- 
tive part of the contract, it is to be regarded as a condition 
on the failure of which the contract may be repudiated 
in toto : Per Williams, J., in Behn v. Burness ^ (ship now 
in the port of Amsterdam), " Still, if he (the buyer) 
I'eceive the thing sold, and has the enjoyment of it, he 
cannot afterwards treat the descriptive statement as a 
condition, but only as an agreement, for a breach of which 
he may bring an action to recover damages." ibid. 

See also HeilbiUt v. Hickson * (shoes for French army : 
sample), where Bovill, C.J., lays down the general principle 
of law : " Where there is a warranty of the quality of such 
specific goods, that circumstance will not prevent the 
property in them passing to the purchaser." . . . &c. 

Cockburn, C.J., said, in Heyworth v. Hutchinson^ 
(413 bales of wool to be weighed), " . , . this being a sale 

1 L. R. 2 Q. B. 447, 450 ; 30 L. J. Q. B. 270. [1866.] 

*•» 3 B. & S. 751, 756 ; 32 L. J. Q. B. 204 ; 9 Jur. N. S. 620 ; 8 L. T. 
207. [1863.] 

8 L. R. 7 C. P. 438, 449 ; 41 L. J. C. P. 228 ; 27 L. T. 336 ; 20 W. R. 
1035. [1872.] 

* L. R. 2 Q. B. 447, 450 ; 30 L. J. Q. B. 270. [1866.] 
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of specific goods, though with a warranty, there would not 
be any right or power on the part of the buyer to reject 
the goods on the ground of their not being conformable to 
the samples ; but the buyer's remedy would be either by 
a cross action on the warranty, or by giving the inferiority 
in evidence in reduction of damages." See section 11 (3). 

(a.) dimvnution or extinction. 

Example. — ^A. sold seed to B., expressly warranting ifc 
good and new : some was sown, and the rest re-sold to 
sub-buyers, who refused to pay, as it was worthless. A, 
failed to recover any part of the price from B. : Poulton v. 
Lattimore ; ^ cf. Wells v. Hopkhis ^ (17 pockets of hops). 

(b,) maintain an action, — Mondelv, Steel^ (ship built), 
decided that a person who has in fact obtained an abate- 
ment of the price in an action for work done, by reason of a 
breach of the contract in its execution, is not thereby pre- 
cluded from suing for special damages resulting from that 
breach of contract. See sub-section (4). 

action against the seller. — It is no defence to such an 
action to say that the plaintiff ought to have pleaded the 
breach of warranty in reduction of the price : Davis . v. 
Hedges^ (building contract). 

See sub-section (4), infra. 

(2.) The measure of damages for breach of 
warranty is the estimated loss directly and natu- 
rally resulting, in the ordinary course of events, 
from the breach of warranty. 

See Mayne on Damages, 4th ed., p. 180. 

(3.) In the case of breach of warranty of quality 
such loss is przmd facis the diflference between the 
value of the goods at the time of delivery to the 

1 9 B. & C. 259 ; 4 M. & R. 208. [1829.] 

2 5 M. & W. 7. [1839.] 

3 8 M. & W. 858, 870 ; 1 D. (N. S.) 1 ; 10 L. Ex. 426. [1841.] 

* L. R. 6 Q. B. 687 ; 40 L. J. Q. B. 276 ; 25 L. T. 155 ; 20 W. R. 60. 
[1871]. 
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buyer and the value they would have had if they 
had answered to the warranty. 

This is the settled rule of law which appears in all the 
cases on the subject, and was clearly expressed by Tin- 
dall, C.J., in Bai^^ow v. Arnaud^ (wrongful detention of 
wheat: market falling) in the judgment quoted under 
section 51 (3), supra. 

prinid facie, — Where there is no market, the rule with- 
out this qualification, is not applicable. See section 51 
. (3), and Elhingev Actien-Gesellschafft v. Armstrong ^ 
(wheels and axles for Russian waggons) ; Grebert-Borgnis 
Y. Nugent^ (skins for French sub-contract); Hydraulic 
Engineering Co. v. McHajffie * (part of machine for sub- 
contract). 

(4.) The fact that the buyer has set up the 
breach of warranty in diminution or extinction of 
the price does not prevent him from maintaining 
an action for the same breach of warranty if he 
has suflfered further damage. 

See'Mondel v. Steel ^ (ship built), {vid. sup.), whei:e the 
former practice, reasons for it, and the modern practice, 
are discussed by Parke, B. It was followed and approved 
in Rigge v. Burhidge ^ (negligent construction of kitchen 
range). 

(5.) Nothing in this section shall prejudice or 
affect the buyer's right of rejection in Scotland as 
declared by this Act. 

1 8 Q. B. 695, 604, 609 ; 10 Jur. 319. [1846.] 

•-» L. R. 9; Q. B. 473, 476 ; 43 L. J. Q. B. 211 ; 80 L. T. 871 ; 23 
W. R. 127. [1874.] 

8 16 Q. B. D. 86 ; 54 L. J. Q. B. 511. [1885] 

* 4 Q. B. D. 670 ; 27 W. R. 221. [1878.] 

* 8 M. & W. 870 ; 1 D. (X. S.) 1 ; 10 L. J. Ex. 426. [1841.] 
« 15 M. & W. 698 ; 4 D. & L. 1 ; 15 L. J. Ex. 309. [1846.] 
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64. — Nothing in this Act shall affect the right interest and 

special 

of the buyer or the seller to recover interest or damages, 
special damages in any case when by law interest 
or special damages may be recoverable, or to re- 
cover money paid where the consideration for the 
payment of it has failed. 

The power to allow interest on a debt was given to 
juries by the 3 & 4 Will. IV. c. 42, s. 28. 

" Upon all debts or sums certain, payable at a certain • 
time or otherwise, the jury, on the trial of any issue, or . 
on any inquisition of damages, may, if they shall think 
fit, allow interest to the creditor at a rate not exceeding 
the current rate of interest from tlie time when such 
debts or sums certain were payable, if such debts or sums 
be payable by virtue of some written instrument at a 
certain time, or if payable otherwise, then from the time 
when demand of payment shall have been made in wTiting, 
so as such demand shall give notice to the debtor that 
interest will be claimed from the date of such demand 
until the term of payment : provided that interest shall 
be payable in all cases in which it is now payable by 
law." 



PART VI. 

Supplementary. 



66. — ^Where any right, duty, or liability would Exclusion of 

arise under a contract of sale by implication of and condi- 
tions. 

law, it may be negatived or varied by express 
agreement or by the course of dealing between 
the parties, or by usage, if the usage be such as 
to bind both parties to the contract. 

66. — ^Where by this Act any reference is made RoasonaUe 

time a ques- 
tion of fact 
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to a reasonable time, the question what is a 
reasonable time is a question of fact. 

See notes to WiggleswoHh v. Dalliaon} 1 Smith's L. C. 
(9th ed.), 569. 

Example. — A., sold pigs "with all faults" in open 
market, knowing them to be infected with a contagious 
disease, but doing nothing to conceal the defect ; this 
contravened the Contagious Diseases (Animals) Act, 1869. 
B., the buyer, suflfered damage in consequence, but as A, 
had expressly dechned to give any warranty with the 
pigs, B. had no remedy (Ward v. Hobbs^). 

It seems from the judgment of Blackburn, J., in 
Bodger v. Nicholls,^ that when an animal is sold in a public 
market, a warranty arises by implication of law that the 
seller does not know of any disease in the animal which 
would make its vendor liable to a penalty under the Act ; 
and it is contended in Benjamin on Sale (4th ed., p. 670), 
upon the authority of Blackstone, and Chitty on Contracts, 
that in sales of provisions by those accustomed to deal in 
them, there is an implied warranty that the goods are 
wholesome, but according to section 14, supra, it is neces- 
sary, in order to raise the implied warranty or condition, 
for the buyer to rely on the seller's " skill or judgment." 
See cases there cited. 

usage of trade. — Where no duty or warranty is implied 
by law, one may arise from the custom of a particular 
trade : Jones v. Boivden * (sea-damaged pimento) : see 
section 14 (3). 

Rights, &c., 57, — ^Where any right, duty, or hability is 
by action. declared by this Act, it may, unless otherwise 
by this Act provided, be enforced by action. 

ilDougl. 201. [1779.] 

2 4 App. Ca. 13 ; 3 Q. B. D. 150 ; 48 L. J. C. P. 281 ; 40 L. T. 73. 
[1878.] 

3 28 L. T. 441, 445. 

I- -• 4 Taunt. 846. [1813.] 



ACTIONS FOR BREACH OF THE CONTRACT. 143 

68. — In the case of a sale by auction — -^'^^^'^ ^^ 

(1.) Where goods are put up for sale by auction 

in lots, each lot is primti facie deemed to be the 

subject of a separate contract of sale : 

This was settled in Emmerson v. Heelia^ (growing 
turnips), but where a buyer selects various articles in 
a shop at one time, the whole forms one contract {Baldey v. 
Parker ^). 

(2.) A sale by auction is complete when the 
auctioneer announces its completion by the fall 
of the hammer, or in other customary manner. 
Until such announcement is made any bidder 
may retract his bid : 

A bid is a mere offer, not a conditional purchase ; assent 
of both parties is necessary to the contract; assent is 
signified by knocking down the hammer ; till then either 
party may retract : Payne v. Cave,^ confirmed by Lord 
Campbell in Warlmv v. Hamson ^ ; he also saiJ, " Till 
the hammer goes down the auctioneer is exclusively the 
agent of the vendor." 

(3.) Where a sale by auction is not notified to 

be subject to a right to bid on behalf of the seller, 

it shall not be lawful for the seller to bid himself 
or to employ any person to bid at such sale, or 

for the auctioneer knowingly to take any bid from 

the seller or any such person : Any sale contra- 

* 2 Taunt. 38. [1809.] 

2 2 B. & C. 37 ; 8 D. & 11. 220. [1823.] 

3 3 T. R. 148. [1789.] 

* 1 E. & E. 295, 307 ; 28 L. J. Q. B. 18, 21. [1868.] 
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' veiling this rule may be treated as fraudulent by 
the buyer : 

(4.) A sale by auction may be notified to be 
subject to a reserved or upset price, and a right 
to bid may also be reserved expressly by or on 
behalf of the seller. 

' Where a right to bid is expressly reserved, but 
not otherwise, the seller, or any one person on his 
behalf, may bid at the auction. 

not notified, dx. — i.e., "without reserve." "... if a 
puffer be employed without notice of his being there to 
protect the interests of the seller, the sale is void." Per 
Pollock, C.B., in Thovnett v. Haines} 

" , . if a person is employed to bid, the sale is vitiated." 
Per Parke, B. ihid. 

The secret employment of a puffer at a public auction 
is evidence of fraud at common law. Per Erie, C.J., 
Willes, and Byles, JJ., in Oreen v. Baverstoch? 

A sale upon the terms that the highest bidder is to be 
the purchaser is a sale " without reserve " at common law 
(i.e., it is " not notified to be subject to a right to bid on 
behalf of the seller*') : Mortimer v. Bell,^ per Lord Cran- 
worth. No authorities were cited to show that the com- 
mon law rule did not hold good in equity : even if the 
vendor may bid " pursuant to liberty expressly or impliedly 
reserved " to prevent a sale at an undervalue, no one else 
may bid for him as well. 

In 1867, two years after this, the Sale of Land by 
Auction Act * was passed. 

> 15 M. &W. 367 ; 15 L. J. Ex. 230. [1846.] 

2 14 C. B. N. S. 204 ; 32 L. J. C. P. 181 ; 8 L. T. 360 ; 10 Jur. N. S. 
47. [1863.] 

.3 L. R. 1 Ch. 10, 13 ; 35 L. J. Ch. 25 ; 13 L. T. 348 ; 11 Jur. N. S. 
897 ; 14 W. R. 68. [1865.] 

4 30 & 31 Vict. c. 48. 



ACTIONS FOR BREACH OF THE CONTRACT. 145 



J 



In Parfitt v. Jepson} ten years later, real property was \ 

sold by auction, under conditions which stated that the \ 

highest bidder was to be the purchaser, but reserved a \ 

right to the vendor to bid once. The auctioneer, however, 
bid three times on his behalf, and then the vendor stated 
what the reserve price was : the defendant bid higher and 
was declared the purchaser. It was held that the sale 
was voidable at the defendant's option, both at law and 
under the statvte. Lindley, L.J.,* indicated three classes 
of sale by auction, apart from the Act of Parliament ^ : — 

1. Without reserve : one puflfer makes the sale void at 
law and in equity. 

2. The highest bidder to be the purchaser ; this at com- 
mon law is equivalent to a sale without reserve : in 
equity one puflfer was allowed. The statute ^ settled the 
diflference in favour of the common law. 

3. The vendor reserving the right to bid. Section 6 
of the Act ^ seems to allow only one bid. 

69. — In Scotland where a buyer has elected to Payment into 

Court in Scot- 

accept goods which he misfht have rejected, and land when 
^ ^ ^ ... ^^^^^ °^ 

to treat a breach of contract as only giving rise ^an-a^ty 

•/ o o alleged. 

to a claim for damages, he may, in an action by 
the seller for the price, be required, in the discre- 
tion of the court before which the action depends, 
to consign or pay into court the price of the 
goods, or part thereof, or to give other reason- 
able security for the due payment thereof. 

which he might have rejected. — Cp. sec. 11 (4), for the 
Scotch law on this point. 

60. — ^The enactments mentioned in the schedule Repeal, 
to this Act are hereby repealed as from the com- 

1 46 L. J. C. p. 529 ; 36 L. T. 251. [1877.] 

2 46 L. J. C. P. 533. 

3 30 & 31 Vict c. 48. 

N.S.G. L 



146 THE SALE OF GOODS ACT, 1893. 

mencement of this Act to the extent in that 
schedule mentioned. 

Provided that such repeal shall not affect any- 
thing done or suffered, or any right, title, or 
interest acquired or accrued before the commence- 
ment of this Act, or any legal proceeding or 
remedy in respect of any such thing, right, title, 
or interest. 

Sayings. 61. — (l.) The rulcs in bankruptcy relating to 

contracts of sale shall continue to apply thereto, 
notwithstanding anything in this Act con- 
tained. 

(2.) The rules of the common law, including 
the law merchant, save in so far as they are incon- 
sistent with the express provisions of this Act, 
and in particular the rules relating to the, law of 
principal and agent and the effect of fraud, mis- 
representation, duress, or coercion, mistake, or 
other invalidating cause, shall continue to apply 
to contracts for the sale of goods. 

(3.) Nothing in this Act or in any repeal ef- 
fected thereby shall affect the enactments relating 
to bills of sale, or any enactment relating to the 
sale of goods which is not expressly repealed by 
this Act. 

(4.) The provisions of this Act relating to con- 
tracts of sale do not apply to any transaction in 
the form of a contract of sale which is intended 



'■'-■. _. 



; 
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to operate by way of mortgage, pledge, charge, 

or other security. \ 

(5.) Nothing in this Act shall prejudice or 
affect the landlord's right of hypothec or seques- 
tration for rent in Scotland. 

62. — (1.) In this Act, unless the context or interpretation 

of termji. i 

subject matter otherwise requires — : 

'^ Action " includes counterclaim and set-off, 
and in Scotland condescendence and claim and 
compensation: "Bailee" in Scotland includes 
custodier : 

" Buyer " means a person who buys or agrees 
to buy goods : 

" Contract of sale " includes an agreement to 
sell as well as a sale : 

*' Defendant " includes in Scotland defender, 
respondent, and claimant in a multiple-poii;iding : 

" Delivery " means voluntary transfer of pos- 
session from one person to another : 

These definitioDS are taken from the Bills of Exchauge 
Act, 1882. 

*' Document of title to goods " has the same 
meaning that it has in the Factors Acts : 

" Factors Acts" mean the Factors Act, 1889, 6.2it53Yict. 

c. 45.' 

the Factors (Scotland) Act, 1890, and any enact- 53 & 54 vict. 

c. 40, 

ment amending or substituted for the same : 
*' Fault" means wrongful act or default : 

L 2 
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" Future goods " mean goods to be manu- 
factured or acqjiired by the seller after the making 
of the contract of sale : 

" Goods " include all chattels personal other 
than things in action and money, and in Scotland 
all corporeal moveables except money. The term 
includes emblements, industrial growing crops, 
and things attached to or forming part of the land 
which are agreed to be severed before sale or 
under the contract of sale : 

Iq the Bankruptcy Act, 1883, ''goods" includes all 
chattels personal. 

things in action, e.g, scrip, shares, bills, notes, and 
cheques. 

" Lien " in Scotland includes right of retention : 
" Plaintiff" includes pursuer, complainer, claim- 
ant in^a multiple-poinding, and defendant or 
defender counterclaiming : 

"Property" means the general property in 
goods, and not merely a special property : 

In Sewell v. Burdick (10 App. Ca., at p. 93), Lord 
Blackburn distinguished between "a" property in pledged 
goods which passes to the pledgee, and " the " property 
which does not pass. 

" Quality of goods " includes their state or 
condition : 

" Sale " includes a bargain and sale as well as a 
sale and delivery : 
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" Seller " means a person who sells or agrees to 
sell goods : 

" Specific goods " mean goods identified and 
agreed upon at the time a contract of sale is made : 

** Warranty" as regards England and Ireland 
means an agreement with reference to goods 
which are the subject of a contract of sale, but 
collateral to the main purpose of such contract, 
the breach of which gives rise to a claim for 
damages, but not to a right to reject the goods 
and treat the contract as repudiated. 

As regards Scotland a breach of warranty shall 
be deemed to be a failure to perform a material 
part of the contract. 

'' A warranty is an express or implied statement of 
something which the party undertakes shall be part of 
a contract . . . yet collateral to the express object of 
it." Per Lord Abinger, in Chanter v. Hopkins^ (patent 
boiler for brewery). 

(2.) A thing is deemed to be done in "good 
faith " within the meaning of this Act when it is 
in fact done honestly, whether it be done negli- 
gently or not. 

This is analogous to the result of Berry v. Peek? which 
disposed of " legal fraud " (a phrase invented to signify 
something that is not '' moral " fraud), and settled that a 
false statement made through carelessness, and without 
reasonable ground for believing it to be true, may be 

1 4 M. & W. 399, 404 ; 1 H. & H. 377 ; 3 Jur. N. S. 58. [1838.] 
« 14 App. Cas. 337 ; 58 L. J. Ch. 864 ; 61 L. T. 266 ; 38 W. R. 33 ; 
54 J. P. 148. [1889. 



150 THE SALE OF GOODS ACT, 1893. 

evidence of fraud, but does not necessarily amount to 
fraud. 

(3.) A person is deemed to be insolvent within 
the meaning of this Act who either has ceased to 
pay his debts in the ordinary course of business, 
or cannot pay his debts as they become due, 
whether he has committed an act of bankruptcy 
or not, and whether he has become a notour 
bankrupt or not. 

In Reader v. Knatchbull^ it was held that an inability 
to pay for goods was such an insolvency as discharged a 
party from an agreement. In Parker v. Oossage^ the 
Court of Exchequer interpreted the expression to mean a 
general inability to pay debts, and in Biddlecombe v. Bond ^ 
the judges refused to reduce the meaning to taking the 
benefit of the Act for Relief of Insolvent Debtors. In 
Bilton v. Crofts,^ a recital in a deed of inability to pay 
debts in full was held to be conclusive evidence of insol- 
vency. 

Notour : well-known, notorioup. Bankruptcy, according 
to the law of Scotland, is public or notorious insolvency. 
When a debtor in an obligation cannot fulfil his obligation 
as undertaken — a position which constitutes insolvency 
— and makes public acknowledgment in manner deter- 
mined by statute of his inability, the status or condition 
of bankruptcy has arisen, and the insolvent debtor, is in 
the language of the statutes, a " notour " bankrupt. 

(4.) Goods are in a ^^ deliverable state" within 
the meaning of this Act when they are in such a 

1 Cited in Tooke v. ffoUingaworthy 5 T. R. at p. 218. [1798.] 

2 2 C. M. It R. 617 ; 1 Tyr. k G. 105 ; 1 Gale, 288. 
M A. & E. 332. [1835.] 

4 L. R. 15 Eq. 314. [1873.] 



ACTIONS FOR BREACH OF THE CONTRACT. 151 

state that the buyer would under the contract be 
bound to take delivery of them. 

63. — This Act shall come into operation on the Commence- 
ment. 

first day of January, one thousand eight hundred 
and ninety-four. 

Owing to unexpected delays, this Act did not receive 
the Royal assent until February 20th, 1894, so its opera- 
tion was unintentionally retrospective. 

64, — ^This Act may be cited as the Sale of Short title. 
Goods Act, 1893. 
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A.D. 1893. 



Sec. 60. 



SCHEDULE. 

This Schedule is to be read as referring to the 
revised edition of the Statutes prepared under 
the direction of the Statute Law Committee. 



Enactments Repealed. 



Session and Chapter. 



Title of Act and Extent of Repeat 



1 Jac. 1, c. 21 . 
29 Cha. 2, c. 3 

m 

I 

9 Geo. 4, c. 14 . 
19 & 20 Vict. c. 60 
19&20yict..a 97 



An Act a^nst brokers. 

The whole Act. - 
An A,ct for the prerention of frauds and per- 
juries. 

In part; that is to say, sections fifteen and 
sixteen.* 
An Act for rendering a written memorandum 
necessary to the v^dity of certain promibCb 
and engagements. 
In part ; that is to say, section seven. 
The Mercantile Law Amendment (Scotland) 
Act, 1856. 

In part ; that is to say, sections one, two, 
three, four, and five. 
The Jklercantile Law Amendment Act, 1856. 
In part ; that is to say, sections one and 
two. 



Commonly cited as sections sixteen and seventeen. 
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AN ACT AGAINST THE BUYING OF STOLEN 

HORSES, A.D. 1555. 

2 & 3 PHILIP k MARY, c. 7. 

*^ FoBASMUCH as stolen horses, mares, and geldings \>y thieves 
and their confederates be for the most part sold, -exchanged, 
given or put away in houses, stables, back-sides, and other 
secret and privy places of markets and fairs, and the toll also 
privily paid for the same, whereby the triie owners thereof 
being not able to try the falsehood and covia betwixt the 
buyer and seller of such horse, mare, or gelding, is by the 
common law of this realm without remedy : "Be it thebefobe in what 
ENACTED, that the owner, governbr> ruler, . fermor, steward, ?*'*°®'^tj^ji ^ 
bailiff, or chief keeper of every fair and market overt within sold in fairs or 
this realm and other the Queen's dominioTjB, shall bef ore ™**^^®*®- 
the feast of Easter next and so yearly appoint and limit out a 
certain and special open place within the town, place, field, or 
circuit, where horses, mares, geldings, and colte, haye been and 
shall be used to be sold in any &ir or market overt. ; in which 
said certain and open place as is aforesaid there shall be by 
the said ruler^ or keeper of the said fair or iuArket, put 
in and appointed one sufficient person or more to take toll, and ^ place shall 

* be appointed 

keep the same place from ten of the clock before noon until for a horse- 
sunset of every day of the aforesaid fair and market, upon pain ^^jjii^^u*^^ 
to lose and forfeit for every default forty shillings ; and that 
every toll-gatherer, his deputy or deputies, shall during the 
time of every the said fairs and markets take their due and 
lawful tolls for every such horse, mare^ gelding, or colt at the 
said open place, to be appointed as is aforesaid^ and betwixt 
the hours of ten of the clock in the morning and sunset 
of the said day if it be tendered, and not at any other time or 



154 



APPENDIX. 



When, where, 
and of whom 
toll for horses 
shall be taken. 



A note of aU 
horses sold in 
a fair or 
market. 



Sale of stolen 
horse in fair 
not to alter 
property un- 
less, &c. 



place ; and shall have presently before him or them^ afc 
the taking of the same toll, the parties to the bargain, 
exchange, gift, contract or putting away of every such horse, 
mare, gelding, or colt ; and also the same horse, mare, gelding, 
and colt so sold, exchanged, or put away ; and shall then 
write or cause to be written in a book to be kept for that 
purpose the names, surnames, and dwelling-places of all the 
said parties, and the colour, with one special mark at the least 
of every such horse, mare, gelding, and colt; on pain to 
forfeit at and for every default contrary to the tenor thereof 
forty shillings. 

3. And the said toll-gatherer or keeper of the said book 
shall within one day next after every such fair or market 
bring and deliver his said book to the owner, governor, ruler, 
steward, bailiff, or chief keeper of the said fair or market, who 
shall then cause a note to be made of the true number of 
all horses, mares, geldings, and colts sold at the said market or 
fair, and shall there subscribe his name or set his mark 
thereunto ; upon pain to him that shall make default therein 
to lose and forfeit for every default forty shillings, and also 
answer the party grieved by reason of the same his negligence 
in every behalf. 

4. That the sale, gift, exchange, or putting away, after 
the last day of February now next coming, in any fair or 
mai'ket overt, of any horse, mare, gelding, or colt that is 
or shall be thievishly stolen, or feloniously taken away from 
any person or persons shall not alter, take away, nor exchange 
the property of any person or persons to or from any such 
horse, mare, gelding, or colt, unless the same horse, mare, 
gelding, or colt shall be, in the time of the said fair or market 
wherein the same shall be so sold, given, exchanged, or put 
away, openly ridden, led, walked, driven, or kept standing 
by the space of one hour together at the least, betwixt ten 
of the clock of the morning and the sunsetting, in the open 
place of the fair or market wheriein horses are conmionly used 
to be sold, and not within any house, yard, back-side, or other 
privy or secret place, and unless all the parties to the bargain, 
contract, gift, or exchange present in the said fair or market 
shall also come together, and bring the horse, mare, gelding, or 
colt so sold, exchanged, given, or put away to the open place 
appointed for the toll-taker or for the book-keeper where 
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no toll is dae, and there enter or caoise to be entered their 
names and dwelling-places in manner as is aforesaid, with the 
colour or colonrs and ope special mark at the least of eveiy the 
same horses, mares, geldings, or colts in the toll-tako^s book« 
or in the keeper's book for that pnrpose where ho toll is due 
as is aforesaid, and also paj him their toll, if thej ought to paj 
anj : and if not, then the bnjer to give one pennj for the 
entiy of their names, and executing the other circumstances 
afore rehearsed to him that shall whte the same in the 
said book. 

5. And if anj horse, mare, gelding, or colt that is or shall Becovery of 
be thievishly stolen or taken away, shaU after the said hst day J;^^^^ 

of February next coming be sold, given, exchanged, or put 
away in any fair or market, and not used in all points 
according to the tenor and intent of this estatute, that then 
the owner of every such horse, mare, gelding, or colt shall and 
may by force of this estatute seize or take again the said horse, 
mare, gelding, or colt, or have an action of detinue or replevin 
for the same ; any sale, gift, exchange, or putting away of any 
such horse, mare, gelding, or colt other than according to this 
estatute in anywise notwithstanding, 

6. The one-half of all which forfeitures to be the King's Forfeiiaiw. 
and Queen's majesties, her heirs, and successors, and the other 

to him or them that will sue for the same, before the justices 
of peace or in any of the King's and Queen's majesties' 
ordinary courts of record, by bill, plaint, action of debt, or 
information in which suits no protection, essoin, or wager 
of law, shall be allowed. 

7. That the justices of peace of every place and country, as Jostioa of the 
well within Uberties as without, shall have authority in their ^^^ *** ^^^ 
sessions within the limits of their authority and commission, to 

inqnire, hear, and determine all offences against this estatute 
as they may do any other matter triable before theuL 

8. That in every such fair or market where any toll is nor AHowuiee of 
shall be due, ne leviable by reason of the freedom, liberty, ^wokkecper 
or privil^e of the said fair or market, the keeper or keepers doe. 

of the book touching the execution of this present act shall 
take nor exact but one penny upon and for every contract 
for his labour in writing the entry concerning the premises in 
manner and form as is before declared. 
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AN ACT TO AVOID HOESB STEALING, A.D. 1589. 

31 ELIZ. a 12. * 



Sellers of 
horses in fain 
or markets 
must be 
known to the 
toll-taker, or 
some other 
who will 
avouch the • 
sale, which 
shall be en- 
tered in the 
toll -book, &c. 



A sufficient 
and credible 
person shall 
avouch the 
horse seller. 



^'Whereas through most connties of this realm horse 
stealing is grown so common sa neither in pastures or closes, 
nor hardly in stables, the same are to be in safety from 
stealing, which ensueth by the ready buying of the same 
by horse coursers and others in some open fairs or markets far 
distant from the owner, and with such speed as the owner 
cannot by pursuit possibly help the same ; and sundry good 
ordinancies have heretofore been made touching the manner of 
selling and tolling of horses, mares, geldings, and colts in fairs 
and markets, which have not wrought so good effect for the 
repressing or avoiding of horse-stealing as was expected." 

2. Now for a further remedy in that behalf be it enacted, 
that no person after twenty days next after the end of this 
session of Parliament shall in any fair or market sell, give, 
exchange, or put away any horse, mare, gelding, colt, or filly, 
unless the toll-taker there, or (where no toll is paid) the 
book-keeper, bailiff, or the chief officer of the same fair or 
market shall and will take upon him perfect knowledge of the 
person that so shall sell or offer to sell, give, or exchange any 
horse, mare, gelding, colt, or filly, and of his true christian 
name, surname, and place of dwelling or resiancy, and shall 
enter all the same his knowledge into a book there kept 
for the sale of horses ; or else that he so selling, or offering to 
sell, give, exchange, or put away any horse, mare, gelding, colt, 
or filly shall bring unto the toll-taker *or other officer aforesaid 
of the same fair or market, one sufficient and creditable^ person 
that can, shall, and will testify and declare unto and before 
such toll-taker, book-keeper, or other officer, that he knoweth 
the party that so selleth, giveth, exchangeth, or putteth away 
such horse, mare, gelding, colt, or filly, and his true name, 
surname, mystery, and dweUing-place, and there enter or 
cause to be entered in the book of the said toll-taker or officer 
as well the true christian name, surname, mystery, and place of 
dwelling or resiancy of him that so selleth, giveth, exchangeth, 
or putteth away such horse, mare, gelding, colt, or filly, as 
of him that so shall testify or avouch his knowledge of the 
same person ; and shall also cause to be entered the very true 
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price or value that he shall have for the Bame horBe, mare, The price of 

gelding, colt, or filly so sold ; and that no person ahaU take ^"^i^'l^" 

npoE him to avouch, testify, or declare that he knoweth the toUm'* 

the party that bo shall offer to sell, give, exchange, or pat 

away any snch horse, mare, gelding, colt, or fiUy, nnless he do 

indeed truly know the same party, and shall tmly decline 

to the toll-taker or other officer aforesaid, as well the christian 

name, anmame, mystery, and place of dwelling and lesiancy of 

himself, as of him of and for whom he maketh such testimony 

and avouchment ; and that no toll-taker or other person 

keeping any book of entry of sales of honieH in fairs or markets 

shall take or receive any toil, or make entry of any sale, gift, 

exchange, or pntting away of any horse, mare, gelding, colt 

or filly, nnless he knoweth the party that bo stilleth, giveth, 

exchangeth, or pntteth away any such horse, mare, gelding, 

colt or filly and his tme christian name, somame, mystery, 

and place of his dwelling or resiancy, or the party that shall 

and will testify and avouch his knowledge of the same person so 

selling, giving, exchanging, or putting away such horse, mare, 

gelding, colt, or filly, and his true chriatian name, surname, 

mystery, and place of dwelling or resiancy, and shall make 

a perfect entry into the said book of sach his knowledge of 

the person, and of the name, surname, mystery, and place 

of dwelling or resiancy of the said person, and also the true 

price or value that shall be boTid fide taken or bad for any such 

horse, mare, gelding, colt or filly so sold, given, exchanged, 

or put away, so far as he can understand the same, and then A note in 

give to the party so buying or taken by gift, exchange, or ?^''°* *J^A 

otherwise, snch horse, mare, gelding, colt or filly, requiring buyer. 

and paying twopence for the same, a true and perfect note 

in wilting of all the fall contents of the same subscribed 

with his hand ; on pain that every person that so shall 

sell, give, exchange, or put away any horse, mare, gelding, 

colt or filly, without being known to the toll<taker or other 

officer aforesaid, or without bringing such a voucher or witness 

causing the same to be entered as aforesaid, and every person The penalty ot 

making any untrue testimony or avoachraent in the behalf *^* ^.''''^". 

as aforesaid, and every toll-taker, book-keeper, or other officer mj of ti^.- 

of fair or market aforesaid, offending in the premises contrary "j^ "f"' 

to the tme meaning aforesaid, shall forfeit for every such 

defeult the sam of five pounds, but also that every sale, 
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Every sale gift, exchange, or other putting away of any horse, mare, 

madrs^ be gliding, colt, or filly, in fair or market, not used in all points 

▼oid. . according to the true meaning aforesaid, shall be void, the 

one half of all which forfeitures to be to the Queen's majesty, 

her heirs, and successors, and the other half to him or 

them that will sue for the same before the justices of peace, or 

in any of her majesty's ordinary courts of record, by bill, 

plaint, action of debt or information, in which no essoin or 

protection shall be allowed. 

The justices of 3. That the justices of peace of every place and county, as 

hear a^*de- ^^^^ within liberties as without, shall have authority in their 

termine the sessious, within the limits of their authority and commission, 

offences afore- ^ inquire, hear, and determine all offences against this statute 

as they may do any other matter triable before them. 

4. That if any horse, mare, gelding, colt or filly, after twenty 
days next ensuing the end of this session of Parliament, shall 
be stolen, and after shall be sold in open fair or market, and 
the same sale shall be used in all points and circumstances as 
aforesaid, that yet nevertheless the sale of any such horse, 
mare, gelding, colt or filly, within six months next after the 
felony done, shall not take away the property of the owner, 
from whom the same was stolen, so as claim be made within 
six months by the party from whom the same was stolen, or 
by his executors or administrators, or by any other by any of 
their appointment, at or in the town or parish where the same 
horse, mare, gelding, colt, or filly shall be found before the 
mayor or other head officer of the same town or parish, if 
the same horse, mare, gelding, colt or filly shall happen to be 
found in any town corporate or market town, or else before 
any justice of peace of that county near to the place where 
such horse^ mare, gelding, colt or filly shall be found if it b^ 
out of a town corporate or market town ; and so as proof be 
made within forty days then next ensuing by two sufficient 
witnesses to be produced and deposed before such head officer 
or justice (who by virtue of this Act shall have authority to 
minister an oath in that behalf), that the property of the same 
horse, mare, gelding, colt or filly so claimed was in the party 
by or from whom such claim is made, and was stolen from 
him within six months next before such claim of any such horse, 
^® ^®' gelding, mare, colt or fiUy; but that the party from whom the 
a horse stolen Said horse, mare, gelding, colt or filly was stolen^ his executors or 
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administrators, shall and may at all times after, notwithstand- ^rom him 
ing any such sale or sales in any fair or open market thereof months^after 
made, have property and power to have, take again, and enjoy paying the 
the said horse, mare, gelding, colt, or filly, upon payment, or ^^^' 
readiness, or oflfer to pay to the party that shall have the posses- 
sion and interest of the same horse, mare, gelding, colt or filly, if 
he will receive and accept it, so much money as the same party 
shall depose and swear before such head officer, or justice of 
peace (who by virtue of this Act, shall have authority to 
minister and give an oath in that behalf) that he paid for the 
same bond fide, without fraud or collusion; any law, statute or 
other thing to the contrary thereof in anywise notwithstanding. 



THE STATUTE OF FRAUDS, A.D. 1677. 

29 CAR. 2, c. 3. 

And be it fiirther enacted by the authority aforesaid, that See. 16. 
from and after the said 24th day of June [1677] no writ of ^f!*^°l«"- 

•^ .'- -' cation sball 

fieri factas or other writ of execution shall bmd the property of bind the 
the goods against whom such writ of execution is sued forth, ^f??®^V5 
but from the time that such writ shall be delivered to the the time of 
sheriflp, under-sheriff, or coroners, to be executed : and for the ^^^l dehvery 

' ' to the officer. 

better manifestation of the said time, the sheriff, under-sheriff, 
and coroners, their deputies and agents, shall, upon the receipt 
of any such writ (without fee for doing the same), endorse upon 
the back thereof the day of the month or year whereon he or 
they received the same. 

Amended by the Mercantile Law Amendment Act, 1856, section 1, 
post. 

And be it further enacted by the authority aforesaid, that See. 17. 
from and after the said 24th day of June [1677], no contract Co'itracts for 

•^ I. j» sales of goods Vn 

for the sale of any goods, wares, or merchandizes, for the price for ten pounds '^ 

of ten pounds sterling or upwardis, shall be allowed to be good, ^^ °^**^®* 1 

except the buyer shall accept part of the goods so sold, and c^ 

actually receive the same, or give something in earnest to bind {«. 
the bargain, or in part payment, or that some note or memo- 
randum in writing of the said bargain be made and signed by , 
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the parties to be charged by such contract or their agents 
thereunto lawfully authorized. 

Now nmnbered section 16. 



Section 7. 
Statute of 
Frauds, s. 17, 
extended to 
contracts for 
goods of the 
valae of 
ten pounds 
although not 
made. 



LORD TENTEEDEN'S ACT, A.D. 1828. 

9 GEO. IV. c. 14, 8. 7. 

And whereas by an Act passed in England in the twenty- 
ninth year of the reign of King Charles II. intituled " An Act 
for the prevention of Frauds and Perjuries," it is among 
other things enacted, that from and after the 24th day of June, 
1677, no contract for the sale of any goods, wares, and mer- 
chandises, for the price of ten pounds sterling or upwards, 
shall be allowed to be good, except the buyer shall accept part 
of the goods so sold, and actually receive the same, or give 
something in earnest to bind the bargain, or in part payment, 
or that some note or memorandum in writing of the said 
bargain be made and signed by the parties to be charged by 
such contract or their agents thereunto lawfully authorized ; 
and whereas a similar enactment is contained in an Act passed 
in Ireland in the seventh year of the reign of King William III. : 
and whereas it has been held that the said recited enactments 
do not extend to certain executory contracts for the sale of 
goods, which nevertheless are within the mischief thereby 
intended to be remedied, and it is expedient to extend the said 
enactments to such executory contracts ; Be it enacted that 
the said enactment shall extend to all contracts for the sale of 
goods of the value of ten pounds sterling and upwards, notwith- 
standing the goods may be intended to be delivered at some 
future time, or may not at the time of such contract be actually 
made, procured or provided, or fit or ready for delivery, or some 
act may be requisite for the making or completing thereof, or 
rendering the same fit for delivery. 
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THE BILLS OF LADING ACT, 1855. 

18 & 19 VICT. 0. 111. 

An Act to Amend the Law Relating to Bills of Lading, 

*^ Whebeas by the custom of merchants a bill of lading of 
goods being transferable by indorsement the property in the 
goods may thereby pass to the indorsee, but nevertheless all 
rights in respect of the contract contained in the bill of lading 
continue in the original shipper or owner, and it is expedient 
that such rights should pass with the property : And whereas 
it frequently happens that the goods in respect of which bills 
of lading purport to be signed have not been laden on board, 
and it is proper that such bills of lading, in the hands of a 
bond fide holder for value, should not be questioned by the 
master or other person signing the same on the ground of the 
goods not having been laden as aforesaid : " 

Be it therefore enacted as follows : — 

Every consignee of goods named in a bill of lading, and Sec. i. 
every indorsee of a bill of lading to whom the property in 
the goods therein mentioned shall pass, upon or by reason of 
such consignment or indorsement, shall have transferred to and 
vested in him all rights of suit, and be subject to the same 
liabilities in respect of such goods as if the contract contained 
in the bill of lading had been made with himself. 

Nothing herein contained shall prejudice or affect any right Sec. 2. 
of stoppage in transitu, or any right to claim freight against 
the original shipper or owner> or any liability of the consignee 
or indorsee by reason on in consequence of his being such 
consignee or indorsee, or of his receipt of the goods by reason 
or in consequence of such consignment or indorsement. 

Every bill of lading in the hands of a consignee or indorsee Sec. 3. 
for valuable consideration representing goods to have been 
shipped on board a vessel shall be conclusive evidence of such 
shipment as against the master or other person signing the 
same, notwithstanding that such goods or some part thereof 
may not have been so shipped, unless such holder of the bQl of 
lading shall have had actual notice at the time of receiving the 
same that the goods had not in fact been laden on board : pro- 
vided that the master or other person so signing may exonerate 

N.S.G. M 
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himself in respect of such misrepresentation, by showing that 
it was caused without any default on his part, and wholly by 
the fraud of the shipper, or of the holder, or some person under 
whom the holder claims. 



THE MERCANTILE LAW AMENDMENT ACT, 1856. 

19 & 20 VICT. c. 97. 

An Act to amend the Laws of England and Ireland affecting 

Trade and Commerce, 

^ Whereas inconvenience is felt by pejrsons engaged in trade 
by reason of the laws of England and Ireland being in some 
particulars different from those of Scotland in matters of com- 
mon occurrence in the course of such trade, and with a view to 
remedy such inconvenience it is expedient to amend the laws 
of England and Ireland as hereinafter is mentioned -' : 
Be it enacted as follows : — 

Sec. 1. No writ of fieri facias or other writ of execution, and no writ 

of attachment against the goods of a debtor, shall prejudice 
the title to such goods acquired by any person lond fide and 
for a valuable consideration before the actual seizure or attach- 
ment thereof by virtue of such writ ; provided such person had 
not, at the time when he acquired such title, notice that such 
writ, or any other writ by virtue of which the goods of such 
owner might be seized or attached, had been delivered to and 
remained unexecuted in the hands of the sheriff, under-sheriff, 
or coroner. 

See. 2. In all actions and suits in any of the superior courts of 

common law at Westminster or Dublin, or in any court of 
record in England, Wales, or Ireland, for breach of contract to 
deliver specific goods for a price in money, on the application 
of the plaintiff, and by leave of the judge before whom the 
cause is tried, the jury shall, if they find the plaintiff entitled to 
recover, find by their verdict what are the goods in respect of 
the non-delivery of which the plaintiff is entitled to recover 
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and which remain nndelivered ; what (if any) is the sum the 
plaintiff would have been liable to pay for the delivery thereof ; 
what damages (if any) the plaintiff would have sustained if the 
goods should be delivered under execution, as hereinafter men- 
tioned, and what damages if not so delivered ; and thereupon, 
if judgment shall be given for the plaintiff, the court, or any 
'judge thereof, at their or his discretion, on the application of 
the plaintiff, shall have power to order execution to issue for the 
delivery, on payment of such sum (if any) as shall have been 
found to be payable by the plaintiff as aforesaid, of the said 
goods, without giving the defendant the option of retaining the 
same upon paying the damages assessed ; and such writ of exe- 
cution may be for the delivery of such goods ; and if such 
goods so ordered to be delivered, or any part thereof, cannot be 
found, and unless the court, or such judge or baron as aforesaid, 
shall otherwise order, the sheriff, or other officer of such court of 
record, shall distrain the defendant by all his lands and chattels 
in the said sheriff's baiUwick, or within the jurisdiction of such 
other court of record, till the defendant deliver such goods, or 
at the option of the plaintiff, cause to be made of the defendant's 
goods the assessed value or damages, or a due proportion 
thereof ; provided that the plaintiff shall, either by the same or 
a separate writ of execution, be entitled to have made of the 
defendant's goods the damages, costs, and interest in such 
action or suit. 



THE LAECENY ACT, 1861. 

24 & 25 VICT. c. 96. 

As to Bestifution and Becovery of Stolen Property. 

If any person guilty of any such felony or misdemeanor as is Sec lOO. 
mentioned in this Act, in 'stealing, taking, obtaining, extorting, 
embezzling, converting, or disposing of, or in knowingly receiv- 
ing, any chattel, money, valuable security, or other property 
whatsoever, shall be indicted for such offence, by or on the behalf 
of the owner of the property, or his executor or administrator, 
and convicted thereof, in such case the property shall be 

H 2 
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restored to the owner or his representative ; and in every case 
ia this section aforesaid the court before whom any person 
shall be tried for any such felony or misdemeanor, shall have 
power to award from time to time writs of restitution for the 
said property, or to order the restitution thereof in a summary 
manner : provided that if it shall appear before any award or 
order made that any valuable security shall have been hond, fide 
paid or discharged by some person or body corporate liable to 
the payment thereof, or being a negotiable instrument shall 
have been lon& fide taken or received by transfer or delivery, 
by some person or body corporate, for a just and valuable con- 
sideration, without any notice or without any reasonable cause 
to suspect that the same had by any felony or misdemeanor 
been stolen, taken, obtained, extorted, embezzled, converted, or 
disposed of, in such case the court shall not award or order the 
restituiton of such security ; provided also, that nothing in this 
section contained shall apply to the case of any prosecution of 
any trustee, banker, merchant, attorney, factor, broker, or 
other agent intrusted with the possession of goods or docu- 
ments of title to goods for any misdemeanor against this 
Act. 



FACTORS ACT, 1889. 

62 & 53 VICT. c. 45. 

An Ad to amenU mid consolidate the Factors Acts. 

[26th August 1889. 

Be it enacted, etc.: — 

Preliminary. 

Definitions. 1. For the puTposes of this Act — 

(1.) The expression "mercantile agent" shall mean a 
mercantile agent having in the customary course of 
his business as such agent authority either to sell 
goods, or to consign goods for the purpose of sale, 
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or to buy goods, or to raise money on the security 
of goods : 

(2.) A person shall be deemed to be in possession of 
goods or of the documents of title to goods, where 
the goods or documents are in his actual custody or 
are held by any other person subject to his control 
or for him or on his behalf : 

(3.) The expression "goods" shall include wares and 
merchandise : 

(4.) The expression " document of title " shall include any 
bill of lading, dock warrant, warehouse-keeper's cer- 
tificate, and warrant or order for the delivery of 
goods, and any other document used in the ordinary 
course of business as proof of the possession or 
control of goods, or authorising or purporting to 
authorise, either by endorsement or by delivery, the 
possessor of the document to transfer or receive 
goods thereby represented : 

(5.) The expression "pledge" shall include any contract 
pledging, or giving a lien or security on, goods, 
whether in consideration of an original advance or 
of any further or continuing advance or of any 
pecuniary liability : 

(6.) The expression "person" shall include any body 
of persons corporate or unincorporate. 



Dtspositiona by MercanKU Agents, 

I 2. — (1.) Where a mercantile agent is, with the consent of Powers of 
the owner, in possession of goods or of the documents of title ™ e^!lJit^ 
to goods, any sale, pledge; or other disposition of the goods, respect to dis- 
made by him when acting in the ordinary course of business of^^^^ °^ 
a mercantile agent, shall, subject to the provisions of this Act, 
be as valid as if he were expressly authorised by the owner of 
the goods to make the same ; provided that the person taking 
under the disposition acts in good faith, and has not at 
the time of the disposition notice that the person making the 
disposition has not authority to make the same. 

(2.) Where a mercantile agent has, with the consent of the 
owner, been in possession of goods or of the documents of title 
to goods, any sale, pledge, or other disposition, which would 



166 



APPENDIX. 



Effect of 
pledges of 
documents 
of title. 

Pledge for 
antecedent 
debt. 



Bights ac- 
quired by 
exchange of 
goods or 
documents. 



Agreements 
through 
clerks, &c. 



ProTisions 
as to con- 
signors and 
consignees. 



have been valid if the consent had continued, shall be valid 
notwithstanding the determination of the consent: provided 
that the person taking under the disposition has not at the 
time thereof notice that the consent has been determined. 

(3.) Where a mercantile agent has obtained possession of 
any documents of title to goods by reason of his being or 
having been, with the consent of the owner, in possession 
of the goods represented thereby, or of any other documents of 
title to the goods, his possession of the first-mentioned docu- 
ments shall, for the purposes of this Act, be deemed to be with 
the consent of the owner. 

(4.) For the purposes of this Act the consent of the owner 
shall be presumed in the absence of evidence to the contrary. 

3. A pledge of the documents of title to goods shall be 
deemed bo be a pledge of the goods. 

4. Where a mercantile agent pledges goods as security for a 
debt or liability due from the pledgor to the pledgee before the 
time of the pledge, the pledgee shall acquire no further right to 
the goods than could have been enforced by the pledgor at the 
time of the pledge. 

5 The consideration necessary for the validity of a sale, 
pledge, or other disposition, of goods, in pursuance of this 
Act, may be either a payment in cash, or the delivery or 
transfer of other goods, or of a document of title to goods, or 
of a negotiable security, or any other valuable consideration ; 
but where goods are pledged by a mercantile agent in con- 
sideration of the delivery or transfer of other goods, or of a 
document of title to goods, or of a negotiable security, the 
pledgee shall acquire no right or interest in the goods sa 
pledged in excess of the value of the goods, documentSi or 
security when so delivered or transferred in exchange. 

6. For the purposes of this Act an agreement made with a 
mercantile agent through a clerk or other person authorised in 
the ordinary course of business to make contracts of sale or 
pledge on his behalf shall be deemed to be an agreement with 
the agent. 

7. — (1.) Where the owner of goods has given possession of 
the goods to another person for the purpose of consignment or 
sale, or has shipped the goods in the name of another person, 
and the consignee of the goods has not had notice that such 
person is not the owner of the goods, the consignee shall, in 
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respect of advances made to or for the use of such person, have 
the same lien on the goods as if such person were the owner of 
the goods, and may transfer any such lien to another person. 

(2.) Nothing in this section shall limit or affect the validity 
of any sale, pledge, or disposition, by a mercantile agent. 



Dtspmtions hy Sellers and Buyers of Goods. 

8. Where a person, having sold goods, continues, or is, in Digpoeition 
possession of the goods or of the documents of title to the goods, ^y ^^} . 
the delivery or transfer by that person, or by a mercantile poasession.^ 
agent acting for him, of the goods or documents of title under 
any sale, pledge, or other disposition thereof, or under any 
agreement for sale, pledge, or other disposition thereof, to any 
person receiving the same in good faith and without notice of 
the previous sale, shall have the same effect as if the person 
making the delivery or transfer were expressly authorised by 
the owner of the goods to make the same. 

. 9. Where a person, having bought or agreed to buy goods. Disposition 
obtains with the consent of the seller possession of the goods or ^y ^yy®^ 

11 .i«i 1 t 1 1 ^• i, 1 obtaining pos- 

the documents of title to the goods, the deuvery or transfer, by session, 
that person or by a mercantile agent acting for him, of the 
goods or documents of title, under any sale, pledge, or other 
disposition thereof, or under any agreement for sale, pledge, or 
other disposition thereof, to any person receiving the same in 
good faith and without notice of any lien or other right of the 
original seller in respect of the goods, shall have the same 
effect as if the person making the delivery or transfer were 
a mercantile agent in possession of the goods or documents of 
title with the consent of the owner. 

10. Where a document of title to goods has been lawfully Effect of 
transferred to a person as a buyer or owner of the goods, and ^^^^^ o^ 
that person transfers the document to a person who takes the vendor's lien 
document in good faith and for valuable consideration, the °' ^s^* ®^ 
last-mentioned transfer shall have the same effect for defeating tiandta. ^ 
any vendor^slien or right of stoppage in transitu as the transfer 
of a bill of lading has for defeating the right of stoppage in 
transitu. 
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Supplemental 

11. For the purposes of this Act, the transfer of a document 
may be by endorsement, or, where the document is by custom 
or by its express terms transferable by delivery, or makes the 
goods deliverable to the bearer, then by delivery. 

12. — (1.) Nothing in this Act shall authorise an agent to 
exceed or depart from his authority as between himself and his 
principal, or exempt him from any liability, civil or criminal, 
for so doing. 

(2.) Nothing in this Act shall prevent the owner of goods 
from recovering the goods from an agent or his trustee in bank- 
ruptcy at any time before the sale or pledge thereof, or shall 
prevent the owner of goods pledged by an agent from having 
the right to redeem the goods at any time before the sale 
thereof, on satisfying the claim for which the goods were 
pledged, and paying to the agent, if by him required, any 
money in respect of which the agent would by law be entitled 
to retain the goods or the documents of title thereto, or any of 
them, by way of lien as against the owner, or from recovering 
from any person with whom the goods have been pledged any 
balance of money remaining in his hands as the produce of the 
sale of the goods after deducting the amount of his lien. 

(3.) Nothing in this Act shall prevent the owner of goods 
sold by an agent from recovering from the buyer the price 
agreed to be paid for the same, or any part of that price, 
subject to any right of set oflf on the part of the buyer against 
the agent. 

13. The provisions of this Act shall be construed in amplifi- 
cation and not in derogation of the powers exerciseable by an 
agent independently of this Act. 

14. The enactments mentioned in the schedule to this Act 
are hereby repealed as from the commencement of this Act, but 
this repeal shall not affect any right acquired or liability 
incurred before the commencement of this Act under any 
enactment hereby repealed. 

15. This Act shall commence and come into operation on 
the first day of January one thousand eight hundred and 
ninety. 

IG. This Act shall not extend to Scotland. 

17. This Act may be cited as the Factors Act, 1889. 



FACTORS ACT, 1889. 



169 






SCHEDULE. 
Enactments Repealed. 



Section 14. 



ft' 
J- 

L 



Session and Gkapter. 


Titie. 


Extent of Repeal. 


4 Geo. 4, c. 83 . 

• 

6 Geo. 4, c. 94 . 

6&6 Vict. c. 39. 
40 & 41 Vict. c. 39 


An Act for the better protection of 

. the property of merchants and 
others who may hereafter enter 
into contracts or agreements in 
relation to goods, wares, or mer- 
chandises entrusted to factors or 
agents. 

An Act to alter and amend an Act 
for the better protection of the 
property of merchants and others 
who may hereafter enter into 
contracts or agreements in rela- 
tion to goods, wares, or merchan- 
dise entrusted to factors or 
agents. 

An Act to amend the law relating 
to advances bon4 fide made to 
agents entrusted with goods. 

An Act to amend the Factors Acts 


The whole Act. 
The whole Act. 

The whole Act. 
The whole Act. 



INDEX. 



ACCEPTANCE, neglecting or refusing, buyer s liability for, 97 
none till buyer has had opportunity of examination, 94 
when deemed to have taken place, 95 
within Statute of Frauds, 17 

ACT, by buyer, when an acceptance, 35 

ACTION, definition of, 147 

for breach of warranty, 138, etc. 
interest, 141 

non-acceptance, 127, etc. 
non-delivery, 129, etc. 
price of goods, 125 
special damage, 141 
rights enforceable by, 142 

ACTUAL Beceipt, what constitutes, 18 

AGENT, Hen of, 104 

master of ship chartered by buyer, when an, 115 

AGREEMENT to SeU, definition of, 12 
at a valuation, 27 

present sale of future goods operates as an, 22 
when it becomes a sale, 12 

APPARENT Owner, may sell, 70 

APPROPRIATION to the Contract, effect of, 60 
by delivery to carrier, 62 

ASCERTAINMENT of Goods, necessary for property to pass, 52 

ASSENT, mental, 16 

ATTACHMENT, in Scotland by seller, 103 

ATTORNMENT, by carrier to buyer terminates transit, 110 

AUCrnON Sales, provisions as to, 143-145 
seller bidding at, 143, 144 
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BAILEE, lien of, 104 

risk where either party is, 67 

WTODgful refosal of, to deliTer, termiiu&teB transit, 116 

BANEBUFTCY, kw of, unaffected, 146 

BILL of Exchange, must be honooied by bayer if he retains 
bill of hiding, 66 

BILL of Lading, to order of seller, 65 

most be returned unless bill of exchange is honoured, 66 

BILL of Sale, law as to, unaffected, 146 

BONA FIDE, meaning of term, 149 

purchase without notice of defect of title, 72, 75, 76 

BEEACH of warranty, remedy for, 137, 138 

BTJYEB, definition of, 147 
contingent, 25 
duties of, 80 

in possession after sale can giye good title, 75 
insolyent, seller's right to stop in transitu, 109 

lien, 104 

liability of for refusing or neglecting deliyery, 97 

may treat condition as warranty, 30, 32 

must take risk where goods delivered at distant place, 93 

not bound to return rejected goods, 96 

remedies of, 129, etc. 

right of examination, 94 

under re-sale has good title, 122 

CAPACITY, of parties, 13 

CABE of Goods, when seller can claim for, 37 

CAEBIEB, attornment by, to buyer, terminates transit, 1 10 
delivery to, 90 

seller must make reasonable contract with, 91 
ship chartered by buyer, 115 
wrongful refusal by, to deliver, terminates transit, 116 

" CAVEAT Emptor," 39 

CHAEGE or Encumbrance, free from, implied warranty, 34 
Act does not apply to, 146 

COERCION, law as to, unaffected, 146 

COMMON Law, power of sale unaffected, 70 

as to sale of goods unaffected, 146 
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CONOUEEENT Conditions, payment and delivery are, 28 

CONDITION, impHed, as to quaUty, 39 

by usage of trade, 45 

exclosion of, 141 

none as to defects whicli examination 

should have revealed, 41 
on sale, 34 

on sale by sample, 47 
may be treated as warranty, 30, 32 

CONDITIONAL Payment, rights of seUer, 100 

CONSIDERATION, failure of, recovery of money, 141 

CONTINGENCY, contract depending upon, 22 

CONTINGENT Goods, 22 
buyer, 25 

CONTRACT depending upon contingency, 22 
impossible, 22 
of sale, definition of, 12, 147 

how made, 14 

of 101, and upwards, 16 

subject-matter of, 20 

CONVICTION of thief revests property in original owner, 74 

CORPORATIONS, contracts of, 15 

COURSE of Business, goods supplied in, 41 

CUSTODIER, see Bailee. 

CUSTODY of Goods, where seller can charge for, 97 

DAMAGES for non-acceptance, 127 

non-delivery, 129 
special, action for, 141 

DEFECTIVE Deliveries, 89 

DEFENDANT, definition of, 147 

DELAY, risk owing to, 67 

DELIVERABLE State, 57, 58 
meaning of, 150 
seller must put goods into, 85 
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DELIVEEY, definition of, 147 

and payment are concurrent conditions, 81 
should be concurrent acts, 29 
at distant place, risk of deterioration, 93 
by instalments, 88, 89 

demand or tender of must'be at a reasonable hour, 85 
of mixed goods, 87 
of part, 106 

right of stoppage in transitu, 117 
of wrong quantity, 85^87 
place of, 82 
rules as to, 82 
time of, 83 

to buyer terminates transit, 110 
to carrier, 90 

terminates lien, 107 
to ship cnartered by buyer, 115 
when goods are in possession of a third party, 84 
withheld by unpaid seller, 102 
wrongful refusal of, by carrier, etc., terminates transit, 116 

DESOEIPTION, sale by, 35 
and sample sale by, 35 
implied condition of merchantability, 43 

DETEEIORATION in Transit, risk, 93 

DISHONOUEED BiU, rights of seUer, 100 

DOCUMENTS of Titie, definition of, 147 

effect of, when goods are in possession of third party, 84 
lawful transfer of, defeats right of stoppage in tranntu, 120 
possession of, 75 

DEUNZEN party, 13 

DXJEESS, law as to^ unaffected, 146 

DUTIES of Seller and Buyer, 80 

EAENEST, 17 

ELECTION by Buyer, 30 

EVIDENCE, parol, as to warranty, 31 

as to written contract, 16 

EXAMINATION, buyer's right of, 34 

EXECUTED or Executory Contract, 12, 24 

EXECUTION, effect of, 77 



INDEX. 176 



EXEOUTOEY Contract, 17 
EXISTING or Futuro GFoods, 20 
EXPEESS Warranty or Condition, 45 

FACTOES Act, 1889, ss. 8 & 9, re-enacted, 75, 76 

FAOTOES Acts, defined, 147 

unaffected, 70 

FAILTJEE of Consideration, recoyery of money, 141 

FAULT, definition of, 147 

FIEEI FACIAS, writ of, effect of, 77 

FITNESS, warranty of, 41 

FOOD, sale of, 39, 40, 41, 45, 93 

FOEMALITIES of the Contract, 14 

FOEMATION of the Contract, Part I., 12 

FEAUD, goods obtained by, 74 
law of, unaffected, 146 

FEAUDS, Statute of, 16, 17, 19, 159 

FEEE from encumbrances, implied warranty, 34 

FUTUEE Goods, 17, 148 

appropriation of, to contract, 60 
present sale of, an agreement to sell, 22 

FUTUEE, or existing, goods, 20 

GOOD Faith, meaning of, 149 

GOODS, existing or future, 20 
definition of, 148 
perishing before sale, 24 
supplied in course of business, 41 
which have perished, 23 

HOESES, sale of, unaffected, 72 
HYPOTHEC, Scotch Law as to, unaffected, 147 

IMPLIED Contract, 15 

terms and conditions, exclusion of, 141 
tmdertaking as to title, 83 
warranty of merchantability, 39, etc. 
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IMPOSSIBILITY, excusing fulfilment of condition or warranty, 33 

IMPOSSIBLE Contract, 22 

INFANT party, 13 

INFANTS' EeUef Act, 18:4, 14 

INSANE party, 13 

INSOLVENCY, meaning of, 150 

INSOLVENT Buyer, right to stop in transitu, 109 
seller's lien, 104 

. INSPECTION of bulk, 48 

INSTALMENT deHveries, 88, 89 

INTENTION of parties, how ascertained, 55 

INTEBEST, action for, 141 

INTERPEETATION of terms, 147 

INSUEANCE, duty of seUer, 92 

JUDGMENT, does not terminate lien, 107 

LAECENY, goods obtained by, 74 

LAW merchant, unaffected, 146 

LIABILITY of buyer for non-acceptance, 97 

LIEN defeated by transfer of documents of title, 120 
definition of, 148 
does not rescind sale, 121 
termination of, 1 07 
unpaid seller's, 101, 104 

after part deliyery, 106 
vendor's, notice of, 76 

LUNATIC party, 13 

MABINE Insurance, seller must give buyer time to effect, 92 
MARKET OVEET, 71, 74 

MEASURE of damages, breach of warranty, 139 

non-acceptance, 127 
non-delivery, 129, 130 

MEMORANDUM of Sale, essentials, 18 
when price must be shown, 26 



MEECANTILE Agent can give good title, 76 
meaning of, 77 

MEECHANTABIHTY, implied warranty of, 39, eh 
on sale hj eample, 48 

KINOE, a pai-ty, 13 

MISEEPEESENTATION, law as to, nnaffeoted. 14fl 

MISTAKE, law as to, anaffected, 146 

MIXED Goods, delivery of, 87 

" MONTH," 30 

MOETGAQEa, nnaffeoted by Act, 147 

NECESSAEIES, 13 

NEGLEOTING delivery or aoceptancB, 97 

NON-ACOBPTANCB, 97 

action for dam^ea for, 127 

NON-DEUVBEY, action for damages for, 129 

NON-BXISTENT Goods, 17 

NOTE or Memorandum, 18, 26 

PAEOL evidence as to wairanty, 31 

written contrtict, 16 

PAET Acceptance, 16 
delivery, 106 

stoppage in traneito, 117 

PATENT Name, goods under, no warranty, 41 

PAYMENT, and delivery conourreat, 29, 81 

into Court (Scotland), breach of warranty, 145 
time of, 28 

PEEFORMANCE of tbe contract, 80, etc. 

PERISHABLE Goods, re-sale, 123 

PEEISHED Goods, 23, 24 

PLAINTIFF, definition, 148 

PLEDGE, stoppage in transitu, 120 

N.s.a. 
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PLEDGES, Act does not apply to, 147 

PEOPEETY, definition, 148 

not passed, when seller may sae, 126 
X)asses when intended to pass, 53 

QUALITY, definition of, 148 
implied warranty of, 39 — 45 

QUIET Enjoyment, implied warranty of, 34 

EEASONABLE Fitness, warranty of, 41 

EEASONABLE Price, 26 

for necessaries, 13 

EEASONABLE Time, 59 
a question of fact, 141 
for delivery, 83, 85 

EEOEIPT, Statute of Frauds, 17 

EEFUSAL to accept, 37 

EEJEOTED Goods, return of, 96 

REJECTION of goods by buyer, transit continues, 115 

EEMEDIES of buyer, 129, etc. 

seller, 125, etc. 

EEMEDY for breach of warranty, 137 

EEPEALS, 145, 152 

EEPUDIATION by buyer, defective delivery, 89 

seller's rights, 37 
EESALE, 120 

exercise of right of, rescinds contract, 124 

of perishable goods, 123 

sub-buyer has good title, 122 

EESEEVATION of right of disposal, 64 

on shipping goods, 65 

when bill of lading sent to 

buyer, 66 
EESEEVE price at auction, 144 

EETAINING goods, when acceptance, 35 

EEVESTING of property in stolen goods, 74 

EIGHT of detention, see Lien. 
disposal, 64 
rejection, in Scotland, 140 



BIGHT to aell, implied condition as to, 31 
SIGHTS enforcible by action, 142 

£ISE, pswes with property, 66 
where delirer; debjed, 67 

at distant place, 95 
RULES as to delivary, 82 

SALE by auction, 143, etc 

Bellei bidding, 143, 144 
deecription, 35, 43 
order of Court, TO 
sample, 35, 46 

implied conditloti on, 47 
contract of, 12 
definition of, 149 
or retnni, 69 
not by owner, 68 

not rescinded by exercise of lien, Ac, 121 
under voidable title, 72 
SALE of Food and Drugs Act, 89 
SAMPLE, sale by, 35, 46 
SAVING Clauses, 146 

SCOTLAND, saving olansee, 20, 72. 75, 79 
sequeetration for rent, 147 
special provisions, 33, 40 
SEA, wben goods sent by, 92 
SELLER, definition of, 148 
in possession after sale, 75 
must make reasonable contract with carrier, 92 
give buyer notice, sea transit, 92 

opportunity for examination, 94 
put goods into deliverable state, 65 
unpaid, definition, 99 
lien of, 104 

rights of, 101, etc., IS3 
SELLER'S duties, 80 
remedies, 125, etc. 
right of attachment in Scotland, 103 
SEQUESTRATION for rent, Scotland, 147 
SEVERABLE breach, defective deliveries, 89 
SHERIFF, definition, 78 
must endorse writ, 77 
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SHIPPED Qoods, right of disposal, 65 
SILENCE giving consent, 15 
SPECIAL damage, action for, 141 

SPECIFIC Goods, dednition, 149 

perishing, 24 

place of delivery, 82 
implement, 136 
performance, 135, 136 

STATUTE of Frauds, 16, 17, 19 

STATUTES repealed, 145, 152, 159, 160, 162 

STATUTOEY Sale, unaffected, 70 

STIPULATION, a condition or warranty, 30 

STIPULATIONS as to time of payment, 28 

STOLEN Qoods, conviction of thief, 74 

STOPPAGE in transitu, defeated by transfer of documents of 

title, 120 
does not rescind sale, 121 
how effected, 118 
not affected by resale, etc., 120 
notice of, 118, 119 
where part delivered, 117 
unpaid seller's right of, 102, 109, etc. 

SUBJECT-MATTEE of contract, 20 

SUB-SALE, stoppage in transitu, 120 

TEN Pounds and upwards, goods for, 16 

TENDEE of delivery must be at reasonable hour, 85 

TENTEEDEN'S Act, Lord, 16, 17, 160 

TIME of delivery, 83 
payment, 28 
not essence of contract, 28, 29 

TITLE, buyer's, market overt, 22 

where seller not owner, 68 
to goods obtained by fraud, 24 
stolen goods, 24 
voidable, 23 

TEADE-NAME, goods under, no warranty, 41 
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TRADE Usage as to deUvery, 88 

TRANSFER of property, 52, etc. 

title, 68 

TRANSIT deemed to continue, if, etc., 115 
deterioration during, 93 
duration of, 110 



UNASCERTAINED Goods, appropriation of, 60 

when property in, passes, 52 

UNPAID Seller defined, 99 
seller's lien, 104 

rights, 101, etc., 123 

UPSET Price at auction, 144 

USAGE of trade annexing warranty or condition, 45 

VALUATION, agreement to sell at, 27 
by third party, 27 
prevented by fault of party, 28 

VENDOR'S Lien, notice of, 76 

VOIDABLE Contract, 14 
title, sale under, 72 

WAIVER of condition by buyer, 30 
lien, 107 

WARRANTY, buyer may treat condition as, 30, 32 
definition of, 149 
express, 45 

implied, as to quality, 39 
on sale, 34 

by sample, 48 
remedy for breach of, 137 

WRIT of Execution, effect of, 77 
notice of, 78 

WRONG Quantity, delivery of, 85, 86, 87 
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Fraud and Mistake.— Kerh's Treatise 

on the Law of Fraud and Mistake as 
administered in Courts of Equity. By 
W. W. Keuu, a.m. Oxon., Banister-at- 
Law. EoyalSvo. Price 28«. 1883. 

Guide to the Bar. — A New Guide to 
the Bar, containing the most recent 
Regulations and Examination Papers, and 
a Critical Essay on the Present Condition 
of the Bar of England. By M. A. & LL.B., 
Barristers-at-Law. Price bs. cloth. 1893. 

Handboolcs of the Law. -By C. F. 

MoRRELL, Barrister-at-Law. 2«. 6^. each, 
sewed. 
No. 1. Wills— Handbook for Testators. 

2. Probate— Executors and Administra- 
tors. 

3. Insurance — Fire, Life, Accident and 
Marine. 

Horses. — Oliph ant's Law of, including 
the Law of Innkeepers, Veterinary Sur- 
geons, &c., and of Hunting, Racing, 
Wagers and Gaming. 4th Edit. By 
Clement Elphin stone Lloyd, b.a. 
Oxon. DemySvo. Price 21«. 1882. 

Husband and Wife.— Macqueen's 

(J . F.) Treatise on the Law of Husband 
and Wife. 3rd Edit. Bv J. C. and R. B. 
Russell. 1 vol. Rov. ovo. 26«. 1886. 
A Digest of the Law of Husband and Wife. 
By R. Thicknesse, b.a., Barrister-at- 
Law; with Forms and Precedents. 8vo. 
Price 20«. cloth. 1884. 

Injunctions. — A Ti*eatise on the Law and 
Practice of Injunctions. By William 
Williamson !u[err, a.m., Banister-at- 
Law. 3rd Edition. Royal 8vo. Price 
1/. 15«. cloth. 1888. 

Insurance. — Arnould'fs (J.) Marine In- 
surance and Average. 2 vols. 8vo. 6th 
Edit. 60*. 1887. 

International Law.— Manning's Law 
of Nations. 2nd Edit. By Sheldon Amos, 
Barrister-at- Law. 8vo. 16«. cloth. 1875. 
Westlake's International Law. 3rd Edi- 
tion. Royal 8vo. 16«. 1890. 

Interpleader.— Cab ab 6 (M.) on Inter- 
pleader in the High Court of Justice; with 
Forms. 2nd Edit. Crown 8 vo. Price 6«. 
cloth. » 1888. 

Judicial Dictionary.— A Dictionary 

of Words and Phrases Judicially Inter- 

I)reted. By F. Stroud, Barrister-at- Law. 
loyal 8vo. 30«. 1890. 

Landlord and Tenant.— Woodfall's 

Practical Treatise on tlie Law of Landlord 
and Tenant ; with a full Collection of Pre- 
cedents and Forms of Procedure, loth 
Edition. By J. M. Lely, Burrister-at-Law. 
Royal 8vo. Price 38«. 1893. 

The Law of Landlord and Tenant (Smith, J. 
W.), a Course of Lectures delivered in the 
Law Institution. 3rd Edit. By Vincent 
T. Thompson, m.a., Barrister-at- Lhw. 
Price 18«. cloth. 1882. 

Law Dictionary.— Containing Defini- 
tions of Terms in modem use, and the 
Rules of Law affecting the principal Sub- 
jects. By C. Sweet, ll.b. Imperial 
8vo. In half morocco, 40«. 1882. 



Lunacy.— Pope's Treatise on the Law and 
Practice of Lunacy ; comprising as well the 
Care and Custody of Lunatics by the Crown, 
as the Relation of Insanity to the Civil aHd 
Criminal Law, and the Law of Evidence in 
regard to Lisanity ; with an Appendix, and 
an Index of Precedents and Forms. 2nd 
Edition, by J. H. Boome and Y. I)B S. 
FowKE. 8vo. Price 21*. cloth. 1892. 

Married Women.— A Manual of the 

Law relating to Mairied Women. By J. B. 
Matthews, Solr. Cr. 8vo. 105.6^. 1892. 

Master and Servant.— Smith's(C.M.) 

Law of Master and Servant, including 
Masters and Workmen; with Statutes. 
8vo. 4th Edition. 28«. cloth. 1885. 

Maxims. — Broom's (Dr.) Selection of 
Legal Maxims, Classified and Illustrated. 
Sixth Edition. By Heubert Francis 
Manisty, of the Inner Temple, Esq., Bar- 
rister-at-Law. 8vo. Price 1/. 11«. 6^. 1884. 

Mayor's Court, London.— Practice and 

Pleading ; with Forms and Precedents. By 
E. H. Railton and R. Gill. 8«. 1888. 

Mercantile and Maritime Law.^ 

Smith's (J. W.) Compendium of Mercan- 
tile Law. 10th Ed. By J. Macdonell, 
M.A. 2 vols. Royal 8vo. 21. 2«. 1890. 
Tudor's (0. D.) Selection of Leading Cases 
on Mercantile and Maritime Law; with 
Notes. Royal 8vo. 3rd Ed. 42«. 1884. 
Merchant Shipping.- A Treatise on 
the Law of Mercliant Shipping. By David 
Maclachlan, M.A., Barrister-at-Law. 
Royal 8vo. Price 21. 2«. cloth. 1892. 

Maude (F. P.) and Pollock's (C. E.) 
Treatise on the Law of Merchant Shipping. 
4th Ed. By the Hon. Baron Pollock 
and Gainsford Bruce, Recorder of Brad- 
ford. 2 vols. Royal 8vo. 3/. 10«. 1881. 

Metropolitan Buildin&r Acts— 

Woolrych's. With Notes, &c. 3rd Ed., 
• By W. H. Macnamara. Price 10*. 1882. 

Mines, Minerals.- A Tieatise on the 

Law of Mines, Quanies, and Minerals. 
By R. F. MacSwinney, m.a., Barrister- 
at-Law. Royal 8vo. Price 35«. cloth. 1884. 
Mortgage.— Coote's (R. H.) Treatise on 
the Law of Mortgage. Fifth Edition. By 
W. Wyllys Mackeson, Esq., q.c, and 
H. Arthur Smith, Barrister-at-Law. 
2 vols. Royal 8vo. Price 3/. cloth. 1884. 

Municipal Corporations.— The Muni- 
cipal Corporations Act, 1882, and the Gene- 
ral Rules made in pursuance thereof. By 
Thomas Geary, Barrister-at-Law. 8tn. 
Edition. Price 1/. 18«. cloth. 1884. 

Nisi Prius.— Roscoe's (H.) Dicrestof the 

Law of Nisi Prius Evidence. 16th Edition. 
By M. Powell, Barrister-at-Law. 2 vols. 
8vo. Price 2/. 105. 1891. 

Parish Law.— Steer's Parish Law. 
6th Kdit. By W. H. Macnamara, Bar- 
rister-at-Law. Price \%8. 1887. 

Partnership.— A Treatise on the Law of 
Partnership. By the Right Hon. Si»' 
Nathaniel Lindley, Knt., one of the. 
Lords Justices of Her Majesty's Court of' 
Appeal. Sixth Edition. By W. B. Lind- 
ley, Barrister-at-Law. With an Appen- 
dix on the Law of Scotland by J. C. 
Lorimer, Advocate. Royal 8vo. 35«. 

1893. 
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for Inventions. Vol. L 
Vol. 2. By R. Griffi 
bdnging cases from 188 

Patent Practice before thej 
the Law Officers, with ai 
ported Cases, and an A^ 
the cases down to the 
1892. By T. M. GoodB 
Appendix separately. 2. , 

The Law and Practice relating to Letters- 
Patent for Inventions, with Examples of 
Specifications and a few Precedents for the 
Transfer of Interest in Letters-Patent. 
Second Edition. By T. Tebrell. Royal 
8vo. Price 20«. cloth. 1889. 

French Law of Patents, Trade Marks, Mer- 
chandise Marks, Patterns, Designs, Wrap- 
pers, Prospectuses, Exhibition Rewaras, 
Colonies, Algeria, Tunis. The Industrial 
Property Convention, 1883, and British 
Inventions and Designs at French Exhibi- 
tions. By Thomas Barclay, ll.b., Bar- 
rLs-ter-at-Law, Et.of the Legion of Honour. 
Crown 8vo. Price 6«. 1889. 

Personal Property.— Modem Law of 

Personal Property. By L. A. Goodeve. 
Royal 8vo. 2nd Ed. By H. W. Elphix- 
STONE, and J. W. Clark, Barristers-at- 
Law. Price 18«. 1892. 

Williams' (Joshua) Principles of the Law 
of Personal Property, intended for Stu- 
dents. 13th Edit. 8vo. 21«. 1887. 

Principal and A§rent.— A Treatise 

upon the Law of Principal and Agent in 
Contract and Tort. By W. Evans, b.a. 
Oxon, Barrister-at-Law. 2nd Edit. Royal 
8vo. Price 30«. cloth. 1888. 

Probate. — A Treatise on the Principles 
and Practice of the Court of Probate in Con- 
tentious and Non-Contentious Business; 
being a 3rd Edition of Browne on Probate . 
BvL. D. PowLEs, Barrister-at-Law, and T. 
W. 11. Oakley, of the Probate Registry, 
Somerset House. 30$. cloth. 1892. 

Railway and Canal Cases.— Nkvillk, 

Browne and Macnamara's Collection of 
Gases decided under the 2nd Sect, of the 
Railway and Canal Traffic Act, 1854, and 
Reports of Cases decided by the Railway 
Commissioners under the Regulation of 
Railways Act, 1872 ; with the Statutes and 
Notes. Also a Digest of Cases on Railway 
and Canal Traffic. 7 vols. Ryl.8vo. 11/. 5«. 
Vol. 8 in preparation. 1874 to 1891. 

Railways.— Hodges' (Sir W.) Law of 
Railways, Railway Companies and Railway 
Investments; with Statutes, Precedents, 
&c. 7th Ed. By J. M. Lely, Barrister- 
at-Law. 2 vols. Uy. 8vo. 21. 12«. 1889. 

Real Property.- Principles of the I^w 

of Real Property. Intended as a First Book 

for the Use of Students in Conveyancing. 

^y the late Joshua- Williams, Esq. 

%e 17th Edition by T. C. Williams, 

Burrister-at-Law. Price 21*. 1892. 

The Xodem Law of Real Property, with an 

wtr«duction for the use of Students. By 

L. A. Goodbve, Barrister-at-Law. 3rd 

E<lition. By H. W. Ei.phixstone, Pro- 

fesjot of the Law of Real and Personal 

j Property in the Inns of Court, and J. W. 

r Clauk, Barrister-at-Law. 21*. 1891. 
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Property Law for the 
By W. H. Hastings 
-Law. Price 6*. 1892. 

Statutes. — Shel- 

:ty Statutes, compris- 
atutes relating to Real 
the reigns of King 
^ueen Victoria, with 
jes. 9thEd.byT.H. 
H. B. BoMPAs. Royal 
8vo. 30*. cloth. ' 1893. 

Revised Reports.— Edited by Sir F. 
Pollock, Bart. Vols. 1 to 11. II. 5*. net 
each, cloth. 1/. 8*. net each, half- brown 
calf. Vol. 12 in the press. 
Sale, Contract of.— Benjamin's (J. P.) 
Treatise on the Law of Sale of Personal 
Property, with reference to the American 
Decisions and the French Code and Civil 
Law. 4th Edit. Royal 8vo. 35*. 1888. 
Commentaries on the Law of Sales and Col- 
lateral Subjects. By Jeremiah Travis, 
Esq., Recently Judge of the High Court 
of the Canadian N.-W. Territories. 2 vols. 
Royal 8vo. 21, Us. 6d, cloth. 1892. 

Searches.— Elfhinstone and Clark 
on Searches. Containing a Concise Treatise 
on the Law of Judgments, Crown Debts, 
Executions. By H. W. Elphinstonb, 
M.A., and J. W. Clark, m.a., Barristers- 
at-Law. 8vo. Price 10*. 6d. cloth. 1889. 
Supplement to Above. 1*. Qd. 1889. 

Settled Land Acts.— The Law and 

Practice under the Settled Land Acts, 
1882 to 1890. With the Statutes, and the 
Rules and Forms issued under the Settled 
Land Act, 1882. By Aubrey St. John 
Clerke, B.A., of the Middle Temple, Bar- 
rister-at-Law. 2ndEd. 8vo. 9*. cloth. 1891. 

Sheriff. — Atkinson's (Serjeant 6.) 
Treatise on the Offices of Sheriff, Under- 
Sheriff, Bailiff, &c. The 6th Edit. By B. E, 
Melsheimer, Esq. 9*. net. 1878. 

Statutes. — Chitty's Statutes of Prac- 
tical Utility. 4th Edit. ByJ. M. Lely, 
Barrister-at-Law. 6 vols. Royal 8vo. 
Magna Charta to 1880. Price 6/. 6*. net. 
The Interpretation of Statutes. By Sir 
Peter Benson Maxwell. 2nd Edit. 
8vo. Price 1/. 1*. cloth. 1883. 

Stock Exchange.— Mei^sheimer (R. 

E.) and Gardner (S.J The Law and 
Customs, with an Appendix containing the 
Official Rules and Regulations. 3rd Ed. 
Price 7*. 6d. • . 1890. 

Torts.— The Law of Torts, by J. F. Clerk 
and W. H. B. Lindsell, Barristers - at- 
Law. Royal 8vo. 25*. 1889. 

Trusts. —Lewin's (T.) Law of Trusts. 
A Practical Treatise on the Law of Trusts. 
9th Edit. By C. M. Dale, Esq. Roval 
8vo. 42*. 1891. 

The Trust Investment Act, 1890. The Law 
Relating to the Investment of Trust 
Money. By J.S.Vaizey. Price 9*. 1890. 

Waters.— CouLsoN and Forbes* Law of. 
Sea, Tidal, and Inland. Price 28*. 1880. 

Wills.— Jarman's (T.) Treatise on Wills. 
5th Edition. ByL.G.G. Bobbins. 2 vols. 
Royal 8vo. 3/. 10*. cloth. 1893. 

Hayes (\VJ) and Jarman's (T.) Concise 
Form of Wills ; with Practical Notes. 10th 
Ed. By W. B. Megone. 8vo. 21*. cL 1893. 



